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Juror Questions 

Regarding “Jury Questions in 
Criminal Cases: Neutral Arbiters or 
Active Interrogators?” (February), 
jurors must never be allowed to ask 
questions of a witness in a criminal 
trial. Our system of jurisprudence 
is predicated on the prosecution 
having to prove every element of the 
charge beyond a reasonable doubt. 
A questioning juror already has that 
reasonable doubt, and (s)he is us- 
ing the question to remove that 
doubt. The only purpose in asking a 
question is to fill in a hole in the 
evidence, clearly not a juror’s func- 
tion. In fact, there is an instruction 
saying that the jurors must look 
only to the evidence presented to 
decide upon their verdict. Allowing 
jurors to ask questions flies in the 
face of that instruction and the root 
of our jurisprudence upon which 
that instruction is based. Jurors 
want to hear the defendant testify; 
it’s hard enough to get the jurors to 
accept a nontestifying defendant 
with neutral detachment. Let there 
be a not guilty verdict if the pros- 
ecution doesn’t do its job of proving 
each element beyond a reasonable 
doubt. The jury must not be allowed 
to cure the prosecution’s defect. 

Allowing questions may force the 
defense to put on witnesses or even 
to present its case despite the strat- 
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egy not to do so, perhaps resulting 
in a change of closing argument or- 
der, something very substantial to 
the defense. There’s nothing wrong 
with procedures rising to the level 
of substantive importance. A juror’s 
question may scuttle the defense’s 
strategy. A judge saying that (s)he 
will look to every possible objection 
before allowing a juror’s question 
places the defense in an unenviable 
position. The defense attorney 
should never get into an argument 
with the judge. Even if the discus- 
sion about the proposed question 
results in the judge changing his/her 
mind and not allowing the question, 
such argument is always held out of 
the hearing of the jury. The jury re- 
turns and is informed that the ques- 
tion will not be allowed. Not hear- 
ing the legal argument (and the jury 
should never be allowed to hear this 
argument) only serves to confuse the 
jurors. First the question is allowed; 
then, after “secret” argument, it is 
not. If the judge should not allow the 
question, usually no reason is given, 
just the result. This further confuses 
the jury, because there are probably 
other jurors who would like to hear 
the answer to the question. Further- 
more, some other juror may try to 
ask the same question another way 
to try to get an answer. 
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Oath of Admission to The Florida Bar 


to which disbarment may be had. 
“| do solemnly swear: 


State of Florida; 


able under the law of the land; 


the cause with which | am charged; 


help me God.” 


The general principles which should ever control the lawyer in the practice of 
the legai profession are clearly set forth in the following oath of admission to the 
Bar, which the lawyer is sworn on admission to obey and for the willful violation 


“| will support the Constitution of the United States and the Constitution of the 


“| will maintain the respect due to courts of justice and judicial officers; 
“| will not counsel or maintain any suit or proceedings which shall appear to 
me to be unjust, nor any defense except such as | believe to be honestly debat- 


“| will employ for the purpose of maintaining the causes confided to me such 
means only as are consistent with truth and honor, and will never seek to mis- 
lead the judge or jury by any artifice or false statement of fact or law; 

“| will maintain the confidence and preserve inviolate the secrets of my cli- 
ents, and will accept no compensation in connection with their business except 
from them or with their knowledge and approval; 

“| will abstain from all offensive personality and advance no fact prejudicial 
to the honor or reputation of a party or witness, unless required by the justice of 


“| will never reject, from any consideration personal to myself, the cause of 
the defenseless or oppressed, or delay anyone’s cause for lucre or malice. So 
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ir Winston Churchill said, 
“We make a living by what we 
get, but we make a life by 
what we give.” And what law- 
yers give more than those who de- 
vote their professional careers to pro- 
viding legal assistance to people who 
could not otherwise afford it? They 
are the dedicated and conscien- 
tious—and glaringly underpaid— 
lawyers who carry out legal aid work. 

I believe passionately in the mis- 
sion of legal aid. The lawyers who 
staff the legal aid services in Florida 
are undeniably at the heart of our 
legal system; they ensure our sys- 
tem of justice is available to all. 

While there is great nobility in 
rendering pro bono services, pro 
bono work alone is no substitute for 
full-time legal aid attorneys who 
devote their undivided attention 
and expertise to providing legal as- 
sistance to the poor. The legal aid 
lawyers often represent the only 
true access to our civil justice sys- 
tem for the less fortunate of our citi- 
zens. These include the working 
poor, the disabled, single mothers, 
the elderly, and, of course, children. 

Early legal assistance programs 
were called legal aid societies and 
were operated by local bar associa- 
tions. In the mid-1960s the federal 
government established an office of 
legal services to distribute federal 
money to local programs, and in 
1975, Congress created the Legal 
Services Corporation as an admin- 
istrative agency. Here in Florida, 
statewide support to provide civil le- 
gal services occurred in the early 
1970s when The Florida Bar, along 
with the governor’s office, set up a 
nonprofit organization, Florida Le- 
gal Services, Inc. 

Today in Florida, legal services 
organizations in various counties 
are multisponsored and funded by 
federal, state, and local govern- 
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ments, The Florida Bar Foundation, 
The Florida Bar, local bar associa- 
tions, and special grants. 

Legal aid lawyers are at work ev- 
ery day to help these vulnerable 
people maintain or restore their in- 
dependence by giving them the tools 
to help themselves. 

According to The Florida Bar 
Foundation, lawyers working for le- 
gal aid services, which received 
Foundation grants last year, took on 
the challenge of 37,483 family mat- 
ters and 18,074 housing issues, pur- 
sued 16,043 individual rights cases, 
8,832 consumer issues, and worked on 
7,878 income maintenance matters. 

Here are just a few typical cases 
handled by legal aid lawyers last 
year: 

e Lawyers from the Legal Aid So- 
ciety of Collier County represented 
a mother of three who was suffering 
from multiple sclerosis. Her husband 
abandoned the family and refused to 
provide any financial support for his 
wife or their children. Legal aid law- 
yers represented her in a dissolution 
of marriage proceeding, in which the 
judge ordered that the father pay 


A Long Overdue Thank You 


child support and alimony. 

¢ Lawyers from Florida Rural Le- 
gal Services, Inc., represented an eld- 
erly widow threatened with eviction 
by her homeowners’ association for 
using an “illegal” wheelchair ramp. 
Legal aid filed a fair housing com- 
plaint and negotiated a settlement 
that ensured her right to stay in her 
home. 

e American Friends Service Com- 
mittee lawyers assisted a 41-year- 
old immigrant who fled from Gua- 
temala after being kidnapped, 
beaten, and tortured because of his 
political activities. Legal aid lawyers 
advocated on his behalf before the 
Immigration and Naturalization 
Service, and he was granted asylum 
and the right to remain in the 
United States. 

e Faced with foreclosure, an 84- 
year-old woman living on a small 
fixed income came to Bay Area Le- 
gal Services, Inc., for help. Several 
months earlier, she had been con- 
tacted by a contractor who advised 
her that a government program 
would pay for repairs to her home. 
After having her sign confusing pa- 
perwork he did not explain, the con- 
tractor made costly and unnecessary 
repairs to her home that resulted in 
a $32,000 mortgage she was unable 
to pay. Legal aid lawyers negotiated 
cancellation of the mortgage. The 
contractor was later prosecuted by 
the state. 

e A woman’s request for a car to 
help her move from welfare to work 
was denied by the local workforce 
board. Although cars and other sup- 
porting services were available, 
there was no formal application, re- 
view, or appeals process. Lawyers 
from Legal Services of Greater Mi- 
ami, Inc., and Florida Legal Services, 
Inc., co-counseled and appealed the 
denial to an appellate court, which 
led to the woman receiving a car. The 
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state was prompted to adopt a for- 
mal application process, and stan- 
dards of review and denial policies 
are now in effect in Miami-Dade and 
Monroe counties for all people seek- 
ing assistance as they move from 
welfare to work. 

As the folks at Florida Legal Ser- 
vices, Inc., say, “Legal services em- 
bodies two basic principles: fidelity 
to the clients and commitment to the 
community, which is bound together 
by a devotion to equal justice.” 

I salute Florida’s professional le- 
gal services lawyers for their com- 
mitment to equal justice and for their 


untiring work to make a difference in 
the lives of low-income clients and 
their families and communities. 

Former U.S. Supreme Court Jus- 
tice Warren E. Burger once said, 
“Concepts of justice must have 
hands and feet . . . to carry out jus- 
tice in every case in the shortest 
possible time and the lowest pos- 
sible cost.” 

Our legal aid lawyers provide the 
“hands and feet” to make justice hap- 
pen for the poorest among us. They 
truly are tireless crusaders for the 
legal rights of the poor, the elderly, the 
disabled, and children in need. 


I congratulate all of our legal aid 
lawyers for their extraordinary com- 
mitment to providing services to the 
disenfranchised. Because you care, 
because you are committed, because 
you are dedicated to the notion of 
equal justice under law, you provide 
hope for the hopeless and a voice to 
the voiceless. 

Today is a great day to be a 
Florida lawyer. I am proud to be one. 
You should be too. 


Mites McGrANE 
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Jurors’ questions can serve only 
to put the defendant at a disadvan- 
tage. What is happening is that the 
court is creating a rule of evidence 
by allowing questions from people 
unknown to each party. Saying that 
jurors are there “to discern the 
truth” only perpetuates the myth 
that each side will present its full 
case, both good and bad. In a crimi- 
nal trial, nothing could be farther 
from reality. Each side presents its 
case to achieve its goal. No proce- 
dure should put either party at a 
disadvantage. 

The Supreme Court should pro- 
mulgate a definitive rule prohibit- 
ing questions from jurors. Only then 
will both sides be on equal footing. 

Pau S. CHERRY 
Sarasota 


The Real Estate Attorney 
in a Residential Closing 

I suspect most people’s view of a 
Utopian world is not the same as 
Douglas Kaplan’s as he presented in 
“Servants of a Masterful Conflict” 
(February). However, a definition of 
Utopia that is agreed upon is not 
essential to the analysis. In the real 
world utility, economics and a 
streamlined process are the dictates 
of the marketplace. The market will 
move toward consolidation of func- 
tions that can be efficiently done by 
fewer participants. It is here that we 
find ourselves in the residential real 
estate market. Neither sellers, buy- 
ers or lenders wish to complicate a 


real estate transaction by injecting 
multiple parties to do the function 
that one can do quite adequately. 

Let’s establish the ethical 
premise. A lawyer in faithfully rep- 
resenting his or her client does not 
and may not ethically be complicit, 
let alone active, in the perpetration 
of a fraud or the breaking of a law 
in completing a residential real es- 
tate transaction. Yet it is here where 
the examples set forth by Mr. 
Kaplan fall. The examples either 
show a breach of the contract with 
the lender, for example, withholding 
a required termite report or with- 
holding financial information or dis- 
play a breach of the laws regulating 
residential financing such as dual 
contracting and making untrue 
statements on the loan application. 

The agonizing over the quandary 
of having to withdraw mid represen- 
tation must be fascinating to the 
criminal attorneys who read the col- 
umn, but it makes no difference if 
the laws being broken are state 
criminal laws or are ones regulat- 
ing the lending of money. A dilemma 
is presented in either circumstance, 
one with which an ethical attorney 
must wrestle. 

The truth is that the conduct sug- 
gested to be unethical acting as a 
title agent and settlement agent 
actually allows for economic and ef- 
ficient representation. Currently, 
the residential real estate market 
is seeing various players attempt- 
ing to gather ancillary business. 
Lenders, real estate brokers and 
attorneys are all trying to partici- 
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pate in multiple roles so as to 
streamline the process and make it 
as economic as possible. One should 
not assume that simply because an 
attorney may act as a title agent or 
a settlement agent, that he or she 
would not be capable of discharging 
those roles in a wholly consistent 
fashion with his or her obligation to 
the client. The key to the analysis 
does in fact lie in Florida Bar Pro- 
mulgated Rule 4-1.7 Conflict of In- 
terest in subparagraph (a)1. where 
it is stated “the lawyer reasonably 
believes that the representation will 
not adversely affect the lawyer’s re- 
sponsibility to and relationship with 
the other client.” Assuming for the 
sake of argument, that the contrac- 
tual activities of the lawyer as 
settlement agent or title agent rise 
to the level of a client relationship, 
which I believe is seldom the case, 
nonetheless, in almost all cases, a 
lawyer can reasonably believe that 
the representation will not ad- 
versely affect the lawyer’s respon- 
sibility to and the relationship with 
the client. 

The role of the real estate attor- 
ney in a residential closing is not 
diminished because that lawyer is 
acting as either a title agent or 
settlement agent. In almost all cases 
a lawyer’s ethical obligation would 
be no different. In fact, allowing the 
lawyer to serve in multiple roles 
enhances the likelihood that law- 
yers will continue to be involved in 
residential real estate transactions. 

PETER J. GRAVINA 
Ft. Myers 
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“Men and nations behave wisely once they have 
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FORESEEABLE ZONE RISK 


Confusing Foreseeability With 
Duty in Florida Negligence Law 


by William N. Drake, Jr. 


t is axiomatic in the law of negligence in Florida 
and elsewhere that the elements giving rise to a 
cause of action are a legal duty on the part of the 
defendant to protect the plaintiff, the defendant’s 
breach of that duty and injury or damage to the plaintiff 
caused by the breach of duty.' This article focuses on the 
first of the elements and the peculiar legal standard to 
identify when a legal duty exists developed during the 
last several decades by the Florida Supreme Court.’ 


Tests for Duty 

¢ Nationally—Relevant Factors Test 

While there is no single, universally accepted, national 
legal standard for determining the existence of legal duty 
as an element of negligence, the following passage from 
American Jurisprudence 2d describes the analytical pro- 
cess generally employed by most courts: 
In fixing the bounds of duty, not only logic and science but also 
policy plays an important role, for, as it has been said, the im- 
position of a duty is an exercise of judicial policy making. A line 
must be drawn between the competing policy considerations of 
providing a remedy to everyone who is injured and of extend- 
ing exposure to tort liability almost without limit. It is always 
tempting to impose new duties and, concomitantly, liabilities, 
regardless of the economic and social burden. Thus, the courts 
have generally recognized that public policy and social consid- 
erations, as well as foreseeability, are important factors in de- 
termining whether a duty will be held to exist in a particular 
situation.’ (citations omitted, emphasis supplied) 


The relationship between the parties is at the founda- 
tion of the legal concept of duty, which is concerned with 
whether that relationship “imposes upon one a legal ob- 
ligation for the benefit of the other.”* 

e Florida—Foreseeable-Zone-of-Risk Test 

The discussion of negligence in American Jurispru- 
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dence 2d also contains the following caveat: 


In respect to the law of negligence, foreseeability should not be 
confused with duty. If there is no duty, the principle of foresee- 
ability to determine the scope of duty is inapplicable. And fore- 
seeability should not be employed as the sole means to create a 
duty where none existed before.°® 


As will become evident, the Florida Supreme Court 
has not heeded this caution, and—contrary to virtually 
all other state jurisdictions—has developed a standard 
for determining the existence of duty founded solely on 
foreseeability.® 

1) Kaisner v. Kolb: The Genesis of Florida’s Duty Stan- 
dard. 

Florida’s foreseeable-zone-of-risk standard for the 
existence of a legal duty has no clear lineage either 
in the negligence law of foreign jurisdictions or 
Florida jurisprudence.’ The Florida Supreme Court 
first enunciated this standard in Kaisner v. Kolb, 543 
So. 2d 732 (Fla. 1989), which involved a police officer 
who made a roadside traffic stop and, after the stop, 
told the motorist in the vehicle not to approach the 
police car. The motorist then positioned himself be- 
tween the police car and his own truck, and subse- 
quently was injured when a third vehicle struck the 
police car. The negligence alleged was that the police 
had “breached a duty of care by failing to use proper 
police procedure in the stop.”® The majority found 
sufficient “custody,” control, or “detention” of the mo- 
torist by the police to give rise to a common law duty 
of care and that “the decision as to where a motorist 
will be ordered to stand [did not involve] the type of 
discretion that needs to be insulated from suit”® by 
governmental immunity. 
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In Kaisner, the majority postu- 
lated: 

Where a defendant’s conduct creates a 
foreseeable zone of risk, the law gener- 
ally will recognize a duty placed upon 
defendant either to lessen the risk or see 
that sufficient precautions are taken to 
protect others from the harm that the 
risk poses. See Stevens v. Jefferson, 436 
So. 2d 33, 35 (Fla. 1983) (citing Crislip 
v. Holland, 401 So. 2d 
1715, 1117 (Fla.. 4th 
DCA), review denied sub ie 

nom. City of Fort Pierce 
v. Crislip, 411 So. 2d 380 
(Fla. 1981)). 

We see no reason why 
the same analysis should 
not obtain in a case in 
which the zone of risk is 
created by the police.'” 


These remarks 
since have become the 
foundation of a vague 
foreseeable-zone-of- 
risk standard for the 
existence of a legal 
duty in this state. 
However, the two 
Florida cases cited in 
support of the stan- 
dard neither contain 
the phrase “foresee- 
able zone of risk” nor 
support the proposi- 
tion for which they are 
cited. Stevens ov. 
Jefferson, 436 So. 2d 
33 (Fla. 1983), in- 
volved whether a bar 
owner could be held li- 
able for the death of a 
patron from injuries 
inflicted by a third 
party, where the 
owner had no specific 
knowledge of the dan- 
gerousness of the 
third party, but had 
only a general knowl- 
edge of other 
shootings and fights 
in the bar. The case 
referenced the existing legal duty of 
the bar owner at the outset of the 
opinion based on precedent which 
had previously established the 
duty.'' The discussion of foreseeabil- 
ity in Stevens was not in relation to 
the existence of a legal duty of the 
bar owner, but to the issue of proxi- 
mate cause and whether the inju- 


ries incurred were the reasonably 
foreseeable consequences of the 
tortfeasor’s conduct.’ There was no 
mention of “foreseeable zone of risk” 
as a determining factor for the ex- 
istence of a legal duty. 

Stevens cites Crislip v. Holland, 
401 So. 2d 1115 (Fla. 4th DCA 1981), 
which held that the injuries sus- 


tained by an automobile passenger 
when his leg struck a metal spike 
protruding from a utility pole after 
the passenger was ejected from the 
vehicle were a foreseeable conse- 
quence of the negligent act of the 
City of Ft. Pierce in placing the spike 
on the pole. Like Stevens, Crislip did 
not use “foreseeable zone of risk” as 


a test for the existence of duty, but 
simply discussed foreseeability as 
circumscribing the extent of the 
defendant’s already-determined 
duty. The opinion asserted that “the 
question of foreseeability and 
whether an intervening cause is 
foreseeable is for the trier of fact.” 
Thus, the Kaisner court mistakenly 
extrapolated its 
foreseeable- 
zone-of-risk 
test for the ex- 
istence or cre- 
ation of legal 
duty out of the 
language of 
Crislip and 
Stevens, al- 
though those 
cases refer- 
enced foresee- 
ability only as 
applied to the 
scope or extent 
of an existing 
duty. 

2) McCain v. 
Florida Power: 
Building on 
Misconception. 

The dictum 
about “foresee- 
able zone of 
risk” in the 
Kaisner deci- 
sion, although 
unsupported by 
any previous 
authority, be- 
came the sup- 
porting author- 
ity for the 
application of a 
foreseeable- 
zone-of-risk 
“analysis” for 
determining le- 
gal duty in 
McCain 
Florida Power Corp., 593 So. 2d 500 
(Fla. 1992). McCain is now widely 
cited for the proposition that con- 
duct creating a foreseeable zone of 
risk gives rise to a legal duty.'* How- 
ever, McCain simply built on the 
misconception inherent in Kaisner 
that conduct creating a foreseeable 
zone of risk produced a legal duty, 


Joe McFadden 
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rather than the foreseeable risks 
merely defining the scope or extent 
of existing duty, if any, relating to 
the conduct. 

The opinion in McCain has had a 
profound effect on all subsequent 
negligence law in Florida because of 
its adoption of the foreseeable-zone- 
of-risk test as evidenced in the fol- 
lowing discussion: 
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The duty element of negligence focuses 
on whether the defendant’s conduct 
foreseeably created a broader zone of 
risk that poses a general threat of harm 
to others. See Kaisner, 543 So. 2d at 735 
(citing Stevens v. Jefferson, 436 So. 2d 
33, 35 (Fla. 1983)). The proximate cau- 
sation element, on the other hand, is 
concerned with whether and to what ex- 
tent the defendant’s conduct foreseeably 
and substantially caused the specific 
injury that actually occurred. In other 
words, the former is a minimal thresh- 
old legal requirement for opening the 
courthouse doors, whereas the latter is 
part of the much more specific factual 
requirement that must be proved to win 
the case once the courthouse doors are 
open. (citations omitted) 
* * 

It might seem theoretically more 
appealing to confine all questions of fore- 
seeability within either the element of 
duty or the element of proximate cau- 
sation. However, precedent, public 
policy, and common sense dictate that 
this is not possible. Foreseeability 
clearly is crucial in defining the scope 
of the general duty placed on every per- 
son to avoid negligent acts or omissions. 
Florida, like other jurisdictions, recog- 
nizes that a legal duty will arise when- 
ever a human endeavor creates a gen- 
eralized and foreseeable risk of harming 
others.'® 


Actually, other jurisdictions do not 
recognize that a legal duty will arise 
“whenever a human endeavor cre- 
ates a generalized and foreseeable 
risk of harm.” That might explain 
why there are no citations following 
that assertion in the McCain opin- 
ion. Nor do other jurisdictions dis- 
tinguish between foreseeability in 
relation to duty and foreseeability 
in relation to proximate cause in the 
way McCain does. Neither precedent, 
public policy, nor common sense 
seem to so dictate elsewhere. 

Although the McCain court tries 
to legitimize the foreseeable-zone- 
of-risk standard, there is no direct 
authority for it. As though excusing 
the weakness of its analysis, the 
court minimizes the impact of its 
new, broad test for legal duty by re- 
ferring to duty as “a minimal thresh- 
old legal requirement for opening 
the courthouse doors.”'* However, 
the assurance of relative innocuous- 
ness has proven hollow as the fol- 
lowing survey of the cases applying 
McCain will demonstrate. 

3) Progeny of McCain: The Court 
as Doorman. 
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Since the McCain case, the 
Florida Supreme Court has utilized 
its new standard for duty in a vari- 
ety of cases and, not surprisingly, in- 
variably has found a duty to exist." 
This line of cases applying the 
McCain standard will be examined 
in the order in which decided. The 
examination reveals a pattern of the 
court’s using McCain to expand tort 
liability and to justify that expan- 
sion while avoiding a forthright and 
meaningful consideration of social 
and economic factors traditionally 
considered by the courts nationally 
in determining whether a legal duty 
exists. McCain has become a conve- 
nient device to avoid rigorous, 
straightforward analysis of difficult 
policy issues while satisfying the 
court majority’s apparent predilec- 
tion to enhance the opportunity for 
recovery. 

For example, in City of Pinellas 
Park v. Brown, 604 So. 2d 1222 (Fla. 
1992), the majority on a deeply di- 
vided court seized upon its newly 
created foreseeable-zone-of-risk test 
to obviate direct consideration of 
whether the interests of the public 
in police pursuing and apprehend- 
ing criminals outweighed the inter- 
ests of the motoring public in safe 
highway travel. The majority con- 
cluded that police, participating in 
a vehicular pursuit, owed a duty to 
third-party motorists injured in a 
collision with the fleeing criminal’s 
vehicle although the police vehicle 
was not directly involved in the 
crash. 

Specifically, citing McCain, the 
court reasoned: 

In the present case, we think it mani- 
fest that a high-speed chase involving a 
large number of vehicles on a public 
thoroughfare is likely to result in injury 
to a foreseeable victim, and that the dis- 
continuance of this chase by police is 
likely to diminish the risk. In other 
words, some substantial portion of the 
risk is being created by the police them- 
selves, notwithstanding any contribu- 
tory negligence of the person being 
chased. Accordingly, we believe the law 
must recognize a duty in this context 


even though the accident did not involve 
a police vehicle. '* 


The dissenting justices recognized 
that the decision of the majority rep- 
resented a tacit public policy deter- 
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mination that the interests of the 
public in law enforcement’s appre- 
hension of fleeing offenders should 
yield to the interests of the motor- 
ing public in safe highway travel. 
One dissenting justice felt the issue 
was for the legislature or the execu- 
tive.!® But the dissenters did not di- 
rectly challenge the soundness of 
the McCain standard for determin- 
ing legal duty based solely on fore- 
seeability; nor did they argue that 
the police should have been pro- 
tected from liability by the public 
duty doctrine, which traditionally 
has protected government from li- 
ability when it acts under its police 
powers for the benefit of the general 
public rather than a specific indi- 
vidual.”° 

In Pate v. Threkel, 661 So. 2d 278 
(Fla. 1995), the court again used its 
broad test of foreseeability to find a 
legal duty on the part of a physician 
to warn the adult daughter of a thy- 
roid cancer patient that the daugh- 
ter (not a patient) should be tested 


for the disease, which the daughter 
later discovered she had. As it had 
done with the police cases, Kaisner 
and Brown, the court employed the 
foreseeable-zone-of-risk standard to 
circumvent a legal obstacle which 
otherwise would have prevented re- 
covery. In Pate, the obstacle was the 
requisite privity between the phy- 
sician and the patient. After noting 
that “[i]Jn the past courts have held 
that in order to maintain a cause of 
action against a physician, privity 
must exist between the plaintiff and 
physician,””! the court eschewed 
that precedent and adopted instead 
the rationale of cases involving 
other types of professionals, such as 
attorneys and engineers, suggesting 
that “lack of privity does not neces- 
sarily foreclose liability if a duty of 
care is otherwise established.”” 
Finding McCain supplied such a le- 
gal duty whenever conduct involves 
risks, the court “conclude[d] that 
this analysis recognizing that priv- 
ity is not always needed to estab- 


lish liability should apply to the pro- 
fessional relationship between a 
patient’s health care provider and 
child.”** The court asserted that its 
holding was “likewise in accord with 
McCain because under the duty al- 
leged in this case, a patient’s chil- 
dren fall within the zone of foresee- 
able risk.”** Like the Brown case, 
Pate extends liability to third per- 
sons with whom the defendant had 
no direct contact or transaction. 
Since foreseeability alone creates 
the legal duty under the McCain 
analysis, such economic consider- 
ations as whether such extended 
physician liability will cause mal- 
practice insurance costs to increase 
or result in other health care im- 
pacts become unnecessary. 

In 1996, in Union Park Memorial 
Chapel v. Hutt, 670 So. 2d 64 (Fla. 
1996), the issue was whether a fu- 
neral director had a duty to a mem- 
ber of a funeral procession who was 
injured in an intersection accident 
when her vehicle in the procession 
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ran a red light. The court held that 
a funeral director, who voluntarily 
undertakes (pun in original opinion) 
to organize and lead a funeral pro- 
cession, owes a duty of reasonable 
care to procession participants.” 
Although the holding finds support 
in §324A, Restatement (Second) of 
Torts (1965) and several cases in- 
volving the duty of persons volun- 
tarily rendering services to another, 
the court unnecessarily buttressed 
the finding of duty with McCain- 
type language.” 

The following year, McCain was 
employed by the court in Kitchen v. 
K Mart Corp., 697 So. 2d 1200 (Fla. 
1997), to justify recognition of a 
cause of action against a firearm 
retailer when a purchaser, known to 
be intoxicated at the time of the pur- 
chase, shot a third party shortly 
thereafter. Citing McCain and 
Kaisner, the court framed the cen- 
tral issue this way: 

In essence, the question before us here 
is whether, under Florida law, the risk 
of danger is sufficient to create a duty 
on the part of a provider of a firearm 
not to give a firearm to someone the 


provider knows or should know is intoxi- 
cated.” 


In answering this question affir- 
matively, the court found it neces- 
sary to distinguish both an earlier 
decision in which it had held that 
an automobile seller could not be 
held responsible to a third party in- 
jured when struck by the vehicle 
sold to an incompetent driver”* and 
a decision in which it found no li- 
ability for a social host who served 
alcohol to a minor later involved in 
an accident causing injury to a third 
party.” McCain was again refer- 
enced to fortify the holding: 


We hold that an action for negligent 
entrustment as defined under §390 of 
the Restatement is consistent with 
Florida public policy in protecting its 
citizens from the obvious danger of the 
placement of a firearm in the hands of 
an intoxicated person, as has already 
been recognized in the district courts in 
Florida. We further conclude that, in 
accord with our decisions in Kaisner and 
McCain, selling a firearm to an intoxi- 
cated person satisfies the minimal 
threshold legal requirement recognized 
by this Court, as necessary in order to 
bring a common law cause of action be- 
fore a jury.*° 
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Again invoking McCain, in 
Florida Power & Light v. Periera, 705 
So. 2d 1359 (Fla. 1998), the court 
found a duty on the part of a power 
company to a motorcyclist unlaw- 
fully operating his motorcycle on a 
bicycle path when he struck a com- 
pany guy wire. As with other appli- 
cations of McCain to find legal duty, 
there was no meaningful analysis 
other than to mention the case and 
quote the zone-of-risk language be- 
fore concluding that a duty existed. 
The court found that it had conflict 
jurisdiction to review the decision 
of the Fourth DCA, which found a 
duty despite the motorcyclist’s vio- 
lation of §316.1995 prohibiting driv- 
ing any vehicle other than by human 
power upon a bicycle path.*! The 
statute was not an obstacle for the 
Florida Supreme Court, nor were 
any public policy considerations, 
such as whether the power company 
should have a duty to maintain its 
guywire so as to protect a motorcy- 
clist illegally using a bicycle path.” 

The next year, in Henderson v. 
Bowden, 737 So. 2d 532 (Fla. 1999), 
the court used McCain to bypass the 
pubic duty doctrine and find a duty 
on the part of sheriff's deputies to 
passengers of a vehicle stopped be- 
cause the driver was under the in- 
fluence of alcohol.** After the driver 
was arrested, a passenger, who also 
was alleged to have been intoxi- 
cated, was allowed by the police to 
drive the car, owned by his parents, 
only to a nearby convenience store 
in order to call his parents and 
thereby avoid impoundment of the 
car. After going to the store, he pro- 
ceeded to drive off without police 
permission and subsequently had 
an accident in which the two rear 
seat passengers were killed. Ana- 
lyzed under the rationale in earlier 
decisions such as Trianon Park Con- 
dominium Association v. Hialeah, 
468 So. 2d 912 (Fla. 1985), and 
Everton v. Willard, 468 So. 2d 936 
(Fla. 1985), the court would have 
had to confront the absence of a com- 
mon law duty for law enforcement 
activities. However, ignoring that 
precedent, the court simply charac- 
terized the conduct involved as act- 
ing “negligently during a roadside 


detention” and applied McCain to 
find the existence of a duty and open 
the door to recovery against the 
sheriff. 

A year later, in Nova S.E. U., Ince. 
v. Gross, 758 So. 2d 86 (Fla. 2000), 
the court imposed a duty upon a 
university to adult students not to 
assign them to an internship site at 
an “unreasonably dangerous” loca- 
tion. Nova had assigned a 23-year- 
old graduate student to perform an 
internship at one of its off-campus 
facilities, where she was attacked in 
the parking lot, robbed, and sexu- 
ally assaulted. The university ar- 
gued that no special relationship 
existed between the school and the 
adult student that would give rise 
to a supervisory duty such as that 
which the Florida Supreme Court 
had recognized as necessary in an 
earlier case.* But, in a unanimous” 
opinion the Florida Supreme Court 
concluded that the university could 
be found liable for the assignment 
because the assignment created a 
foreseeable zone of risk: 
We find this fundamental principle of 
tort law is equally applicable to this case. 
There is no reason why a university may 
act without regard to the consequences 
of its actions while every other legal 
entity is charged with acting as a rea- 


sonably prudent person would in like or 
similar circumstances.” 


In this sweeping pronouncement, 
the court revealed both its own pro- 
found misunderstanding of the fun- 
damental principles of negligence 
law and its inclination to conform 
all human conduct to a reasonable- 
ness standard, subjecting any non- 
conformity to civil liability. Foresee- 
ability as a sole determinant for 
duty is not a “fundamental principle 
of tort law” but a distortion of neg- 
ligence law, which traditionally has 
employed the test of relevant factors 
discussed herein. Moreover, under 
well-established tort law, every le- 
gal entity is not charged with a duty 
of acting as a reasonably prudent 
person under like or similar circum- 
stances.** The existence of a duty of 
reasonable care is not a virtual fore- 
gone conclusion, as the court in 
Nova suggests, but a matter to be 
determined on the basis of a given 
set of facts and a balancing of com- 
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peting policy considerations. Only 
where the risk of the activity is un- 
reasonable and the social or eco- 
nomic utility does not merit insu- 
lating the conduct from liability 
should a duty arise.*® 

In 2001, the court decided Whitt 
v. Silverman, 788 So. 2d 220 (Fla. 
2001), in which the majority framed 
the issue in the following terms: 
At issue in this case is whether McCain’s 
foreseeability analysis applies in deter- 
mining whether a landowner operating 
a commercial gas station owes a duty of 
care to persons who may be injured as a 
result of natural conditions or landscap- 
ing on the landowner’s property, but 
where the injury actually occurs off the 
property.*° 

After discussing the established 
rule of law which would have pre- 
vented recovery and characterizing 
it disparagingly as “the agrarian 
rule,”*! the court noted: 
In contrast to the rather narrow focus 
of the so-called agrarian rule, this Court 
in McCain attempted to restate the gen- 
eral principles of negligence law and 
clarify the role that foreseeability plays 
in evaluating the duty and proximate 
cause elements of a common law negli- 
gence claim.* 


Thus, the court portrayed its 
McCain case as enlightened and 
progressive and “the agrarian rule” 
as myopic and outdated. It but- 
tressed what was essentially a 
policy decision to jettison the pro- 
tection landowners had enjoyed 
from negligence actions by motorists 
on roads adjacent to their land by 
references to “other courts [which 
have] sometimes applied the same 
McCain-like reasoning.”** However, 
examination of the authorities cited 
reveals that they do not apply 
McCain-like reasoning or its fore- 
seeable-zone-of-risk analysis. 

The following now-familiar re- 
frain was offered in consolation to 
landowners faced with the prospect 
of increased liability: 

[A]s has been noted quite often, the im- 
position of a duty is nothing more than 
a threshold requirement that if satisfied, 
merely opens the courthouse doors. 
McCain, 593 So. 2d at 502. Once this 
duty is satisfied, an injured party must 
still prove the remaining elements of a 
negligence claim, including the much 


more specific proximate cause require- 
ment.** 


Actually, the imposition of a legal 
duty is more than a threshold re- 
quirement for getting into court; it 
is a formal judicial recognition of a 
legal obligation to conform to a par- 
ticular standard of conduct toward 
another. That obligation may have 
social or economic consequences far 
beyond its violation resulting in ac- 
cess to the court. For instance, if the 
property owner’s liability exposure 
increases because the court has de- 
termined that the “agrarian rule” 
will no longer afford protection from 
liability to motorists traveling ad- 
jacent highways, there may be a re- 
lated increase in the cost of insur- 
ance to property owners. 

In its latest decisions relying on 
McCain, in Clay Electric Coopera- 
tive, Inc. v. Johnson Inc., 2003 WL 
22966277 (Nos. SC01-1955, SCO1- 
1956) ( December 18, 2003), and 
Ivan Martinez v. Florida Power and 
Light Company, 2003 WL 22964568 
(No. SC01-1505) (December 18, 
2003), the Florida Supreme Court 
held that utility companies had a 
legal duty to third parties (children 
killed in separate vehicular acci- 
dents) when street lighting installed 
in the vicinity of the accidents was 
not operating due to alleged failure 
of the utilities to maintain it. 

The majority in both cases ad- 
hered to the simplistic foreseeable- 
zone-of-risk analysis to yield the de- 
sired result of a duty on the part of 
the utilities to the deceased juve- 
niles.** However, unlike the preced- 
ing decisions, these cases contained a 
well-reasoned dissent,‘ which was 
critical of the majority’s blind reliance 
on the foreseeable zone-of-risk stan- 
dard to the exclusion of “policy con- 
siderations” which would “militate 
against imposing a duty on utility 
companies in these circumstances.”*” 

Although the dissent is a minority 
voice on a court dominated by a vir- 
tually homogeneous opposing view, it 
is an articulate expression of a per- 
spective that is anchored securely in 
legal precedent and scholarship. The 
minority perspective predominates 
in most other states and represents 
the orthodox view that, as Dean 
William Prosser put it : “[D]uty’ is 
not sacrosanct in itself, but only an 


16 THE FLORIDA BAR JOURNAL/APRIL 2004 


expression of the sum total of those 
considerations of policy which lead 
the law to say that a particular 
plaintiff is entitled to protection.”** 


Conclusion 

Florida’s foreseeable-zone-of-risk 
standard for the existence of legal 
duty in negligence cases is out of 
step with the majority of jurisdic- 
tions nationally and contrary to tra- 
ditional principles of negligence law, 
which recognize that foreseeability, 
while one of the factors to be consid- 
ered, should not be employed as the 
sole determinant of the existence of 
such a duty. No less authority on tort 
law than the late Dean William 
Prosser wrote, “It needs no argument 
to show that duty does not always 
coincide with foreseeable risk.”*® 

Yet, the Florida Supreme Court 
has elevated foreseeability to the 
sole factor creating duty, thus pro- 
viding not an analytical framework 
for determining the existence or 
nonexistence of a legal duty but a 
simplistic and invalid equation iso- 
lating one of the many factors tra- 
ditionally considered by the courts 
and equating that single factor with 
duty. In doing so, the court not only 
confuses the concepts but also 
avoids its responsibility as a 
gatekeeper to make the public policy 
determination of whether a legal 
duty should exist in light of all the 
relevant factors bearing on the re- 
lationship of the parties including 
not only the foreseeability of injury, 
but also economic and social factors. 
Some members of the court have 
expressed discomfort with the role 
of making policy, which, as some 
have remarked, more appropriately 
belongs to the legislature.*® Yet the 
majority has not been shy about rec- 
ognizing new legal duties in the 
cases surveyed in this article. If the 
court is to establish new legal du- 
ties not recognized in prior case law 
or imposed by statute, it should not 
mask its policymaking role by osten- 
sive reliance on an unsound, unor- 
thodox legal standard such as fore- 
seeable-zone-of-risk. McCain has 
become little more than a mantra 
offered in lieu of engaging in the 
kind of vigorous analysis of relevant 
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factors to which the public is en- 
titled when the court is essentially 
making policy. 

The McCain test conveniently sup- 
plies a justification for what has be- 
come a veiled, unremitting, ideologi- 
cally driven expansion of tort 
liability in this state. The conse- 
quence of applying this convenient 
McCain fiction to date is apparent 
in unprecedented liability to third 
parties for government, utilities, fire- 
arms retailers, physicians and other 
professionals, and landowners. The 
foreseeable-zone-of-risk standard 
has been used in support of bypass- 
ing the public duty doctrine, cir- 
cumventing the requirements of 
privity or special relationships with 
professionals, overcoming statutory 
protections of retailers, trumping the 
“agrarian” rule, which protects land- 
owners from liability for off-premises 
injuries, and subjecting utilities to 
third-party tort liability they would 
never face in the majority of states. 

The court should reject its 


flawed McCain standard and make 
clear that foreseeability alone is not 
a basis for finding the existence of 
a legal duty. The court should ana- 
lyze the issues so as to take the re- 
sponsibility for the policy decision 
that a legal duty should exist 
rather than apply a contrived, me- 
chanical formula which will dictate 
automatically that a such duty does 
exist. A straightforward rejection of 
the foreseeable-zone-of-risk “stan- 
dard” and overruling of McCain 
would signal the court’s willingness 
to meet its responsibility to con- 
sider all relevant factors bearing on 
the relationship of the parties and 
the interests of society before de- 
termining that the imposition of a 
legal duty, with potentially far- 
reaching consequences, is justified 
and necessary. 


1 See 57A. Am. Jur. 2p Negligence §78, 
and 38 Fa. Jur. 2p Negligence §16 and 
the authorities cited therein. 

? This article does not address duties 
which may arise solely from sources 


such as legislative enactments or admin- 
istrative regulations. Rather, the duties 
discussed here have been found to arise 
from the general facts of the cases. See 
McCain v. Florida Power, 593 So. 2d 500, 
503 n.2 (Fla. 1992), and RestaTEMENT 
(SEconD) oF Torts §285 (1965) discuss- 
ing sources of duty. 

357A Am. Jur. 2p Negligence §87 and 
the authorities cited therein. The discus- 
sion lists “numerous relevant factors,” 
which can be characterized generally as 
economic and social factors, including, 
but not limited to, “the foreseeability of 
harm to the plaintiff.” 

4 W. Prosser, HANDBOOK OF THE LAW OF 
Torts, §53 at 324 (4th ed. 1971). 

5 57A Am Jur. 2p Negligence §136, p. 
198. 

6 But see Fuller v. Pacheco, 21 P.3d 74 
(OK 2001). Several Oklahoma courts cite 
Florida law on the same foreseeable- 
zone-of-risk test for duty, but upon close 
examination do not use foreseeability 
alone as a standard for legal duty, as 
Florida does. 

7 McCain v. Florida Power, 593 So. 2d 
500, 503 makes reference to other juris- 
dictions which recognize “that a legal 
duty will arise whenever a human en- 
deavor creates a generalized foreseeable 
risk of harming others,” but no such ju- 
risdictions are identified or cited. In- 
deed, only one other jurisdiction (Okla- 
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homa) has been found recognizing a fore- 
seeable-zone-of-risk test for duty, and 
there the test is adopted from Florida 
law. Even the phrase “foreseeable zone 
of risk” does not appear in surveying the 
negligence law of most other jurisdic- 
tions and is confusing, i.e., the adjective 
“foreseeable” modifies the noun “zone” 
rather than “risk,” yet “zone” is not a 
term or concept traditionally applied or 
defined in the context of scholarly dis- 
cussions of foreseeability in relation to 
duty. See, however, 57A Am. Jur. 2d Neg- 
ligence §139 and discussion of the 
Palsgraf “orbit of risk” doctrine, which 
has developed generally into a test not 
for duty but for proximate cause. 

8 Kaisner, 543 So. 2d at 733. 

® Id. at 737. The facts discussed in the 
opinion do not support the conclusion that 
the officer ordered the motorist to stand 
anywhere, but only that he told the mo- 
torist not to approach the police car. 

10 Id. at 735-36. 

1 Stevens v. Jefferson, 436 So. 2d 33 
(Fla. 1983) 

2 Td. at 35. 

‘8 Crislip v. Holland, 401 So. 2d 1115, 
1117 (Fla. 4th D.C.A. 1981). This discus- 
sion is consistent with the REstaTEMENT 
(Seconp) oF Torts §290, What Actor is 
Required to Know; §291, Unreasonable- 
ness; How Determined; Magnitude of 
Risk and Utility of Conduct; §293, Fac- 
tors Considered in Determining Magni- 
tude of Risk. It is inconsistent with the 
notion that foreseeability is the only fac- 
tor to be considered in determining 
whether a duty exists. 

‘* The McCain case has spawned nu- 
merous decisions finding duty not on the 
basis of traditionally accepted factors 
such as the relationship of the parties 
and policy concerns discussed in this 
article, but simply upon the observation 
that a “foreseeable zone of risk” has been 
created. The vague standard has been 
applied to supplant more narrow tradi- 
tional rules for defining duty and 
thereby expand liability not only in the 
case of public entities, and corporations, 


but with regard to the general public as 
well. 

18 McCain, 593 So. 2d at 502-03. 

16 Td. at 502. 

‘7 The 10 Florida Supreme Court cases 
surveyed in this section of the article are 
those in which the court expressly has 
based its holding at least in part upon 
McCain. They demonstrate how appli- 
cation of McCain has invariably resulted 
in the imposition of a legal duty. There 
are other cases in which the court has 
referenced McCain, but the holdings do 
not rest upon an application of the 
McCain test for duty. See, e.g., Springtree 
Properties, Inc. v. Hammond, 692 So. 2d 
164, 166 (Fla. 1997); Owens v. Publix 
Supermarkets, 802 So. 2d 315, 330 (Fla. 
2001); Malicki v. Doe, 814 So. 2d 347, 362 
(Fla. 2002); Markowitz v. Helen Homes 
of Kendall Corp., 826 So. 2d 256, 259 
(Fla. 2002); Gracey v. Eaker, 837 So. 2d 
348, 359 (Fla. 2002) (Pariente, J. concur- 
ring); and Rowell v. Holt, 850 So. 2d 474, 
482 (Fla. 2003) (Parienti, J. specially 
concurring). Interestingly, these deci- 
sions, like the cases examined in this 
article, largely favor exposure of the 
defendants to potential tort liability. 

18 Brown, 604 So. 2d at 1224-1225. 

19 Td. at 1228 (Overton, J. dissenting). 

20 See William N. Drake, Jr., and Tho- 
mas A. Bustin, Government Tort Liabil- 
ity in Florida: A Tangled Web, 77 Fua. 
B.J. 8, 12 (Feb. 2003), and Thomas A. 
Bustin and William N. Drake, Jr., Judi- 
cial Tort Reform: Transforming Florida’s 
Waiver of Sovereign Immunity Statute, 
32 Stetson L. Rev. 469, 484 (2003) (ex- 
amining the status of the public duty 
doctrine in Florida and nationally.) 

21 Pate, 661 So. 2d at 281. 

22 Id. Interestingly, the Florida Su- 
preme Court case cited in support of this 
proposition, First Florida Bank, N.A. v. 
Max Mitchell & Co., 558 So. 2d 9 (Fla. 
1990), involved an accountant’s liability 
to third parties who he personally in- 
duced to borrow money from his bank 
client by supplying false information to 
the third parties. The accountant’s con- 
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duct was actively and directly to supply 
the injured parties with false informa- 
tion upon which he knew they would 
rely. That conduct was covered by §552, 
RESTATEMENT (SECOND) OF Torts (1976) 
and was in no way analogous to the 
doctor’s professional conduct in the Pate 
case. 

48 Td. at 282. 

4 Id. at 282. 

2° In Clay Electric Cooperative, Inc. v. 
Johnson Inc.,2003 WL 22966277, _ So. 
2d__ (Nos.SC01-1955, SCO1-1956) ( De- 
cember 18, 2003), and Ivan Martinez v. 
Florida Power and Light Company, 2003 
WL 22964568, _ So. 2d. __ (No. SC01- 
1505) (December 18, 2003), Justice Shaw 
exhumes this doctrine, which he dubs 
the “undertaker doctrine” and predi- 
cates liability partially upon it, but, for 
the reasons expressed in the dissent of 
Justice Cantero, the doctrine, while not 
defunct, is of limited application and in- 
apposite in the factual setting of those 
cases. 

26 See Union Park Memorial Chapel, 
670 So. 2d at 67. 

27 Kitchen, 697 So. 2d at 1202. 

°8 Horne v. Vic Potamkin Chevorolet, 
Inc., 533 So. 2d 261 (Fla. 1988). 

29 Bankston v. Brennan, 507 So. 2d 1385 
(Fla. 1987). 

3° Kitchen, 697 So. 2d at 1208. As in the 
Union Park Memorial Chapel case, the 
court seems uncomfortable simply bas- 
ing its holding on the provision in the 
RESTATEMENT (SECOND) OF TorTs on neg- 
ligent entrustment, but must reinforce 
its rationale by reference to McCain. 

31 The district court in Periera uv. 
Florida Power & Light Company, 680 So. 
2d 617, 618 (Fla. 4th D.C.A. 1996), did 
not apply McCain in reaching its deci- 
sion. The rationale of the district court 
was simply that the violation of a stat- 
ute such as the bike path statute is 
merely evidence of negligence. The court 
did not discuss whether the power com- 
pany had a duty with respect to the 
motorcyclist other than to say that it 
disagreed with the opinion of the First 
District in Powell v. Florida Department 
of Transportation, 626 So. 2d 1008 (Fla. 
1st D.C.A. 1993), rev. den., 639 So. 2d 
980 (Fla. 1994), which held that it found 
no duty on the part of the DOT to “make 
sidewalks safe for motorcycle traffic.” 
Notably, the Powell case did make ref- 
erence to the McCain case in finding no 
duty and the Florida Supreme Court 
denied review. 

82 The motorcyclist was also DUI and 
riding at night without lights according 
to the district court opinion. 

33 See supra note 20 regarding the pub- 
lic duty doctrine. 

34 Henderson, 737 So. 2d at 537. 

35 Nova, 758 So. 2d at 88; Rupp v. 
Bryant, 417 So. 2d 658 (Fla. 1982). 

36 Justice Anstead recused himself. 

37 Nova, 758 So. 2d at 90. 

38 See W. Prosser, HANDBOOK OF THE LAW 
oF Torts, §53 at 324-326 (4th ed. 1971). 
Negligence is not “in the air” and there 
is no duty of care with regard to all con- 
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duct. 

39 See 57A. Am. Jur. 2d Negligence §78, 
and 38 Fla. Jur. 2d Negligence §16 and 
the authorities cited therein; Restate- 
MENT (SECOND) OF Torts §285 (1965), dis- 
cussing sources of duty, and §291, dis- 
cussing what conduct creates an 
unreasonable risk of harm. 

“0 Whitt, 788 So. 2d at 212. 

‘1 The Whitt Court does not tell us the 
authority from which it adopts this ter- 
minology, which does not appear to have 
been used in the earlier Florida authori- 
ties cited, but the term is employed ef- 
fectively by the court to portray the rule 
as antiquated. 

2 Whitt, 788 So. 2d at 216. 

at 220. 

“ Td. at 221. 

*> In addition, the majority applied “the 
undertaker’s doctrine,” §324 A, RestaTE- 
MENT (SECOND) OF Torts (1965), as it had 
in Union Park Memorial Chapel, 670 So. 
2d 64. But for the reasons discussed in 
Justice Cantero’s dissent, the doctrine 
was not applicable to the facts of the 
Clay and Martinez cases, principally 
because the conduct of the utilities did 
not increase risks to the decedents nor 
induce reliance upon the “undertaking” 
as, arguably, it had in Hutt. 

46 By Justice Cantero with which Jus- 
tice Wells concurred. 

“’ Clay Electric Cooperative, Inc. 
Inc.2003 WL 22966277, p.16, __So. 2d 

_ (Nos. SC01-1955, SCO1-1956) 
(Cantero, J., dissenting). 

48 W. Prosser, HANDBOOK OF THE LAW OF 
Torts, §53 at 324-26 (4th ed. 1971). 
Here, as elsewhere, Prosser recognized 
that determining the existence of a le- 
gal duty is an act of judicial 
policymaking for better or worse, but he 
also recognized that “[i]Jn the decision 
whether or not there is a duty, many 
factors interplay: . . .” William Prosser, 
Palsgraf Revisited, 52 Micn. L. Rev. 1, 
15 (1953), and in that same article he 
specifically rejected making that deter- 
mination on the basis of foreseeability 
alone. 

48 William Prosser, Palsgraf Revisited, 
52 Micu. L. Rev. 1, 16 (1953). 

50 The issue of whether the courts 
should make policy at all has been the 
focus of considerable discussion by 
judges and legal scholars and the courts 
sometimes ostensibly defer to the legis- 
lature in this area. See, e.g., the remarks 
of Justice Shaw in Clay Electric Coop- 
erative, Inc.2003 WL 22966277, p.7, 
__So. 2d __ (Nos. SC01-1955, SCO1- 
1956). Despite the majority’s demure 
protestations to the contrary about 
policymaking (in the form of utility rate- 
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setting) belonging to the legislature in 
Clay, the Florida Supreme Court has 
shown little reluctance to promulgate 
policy by recognizing new legal duties, 
as amply demonstrated by their appli- 
cation of McCain in the cases surveyed 
in this article. 

If, as the majority in Clay opines, 
there is a reluctance to “usurp the leg- 
islative prerogative” by making public 
policy, this should be reflected in a re- 
strained court less inclined to recognize 
new duties, which is a pure exercise in 
policymaking. Yet, just the opposite has 
been true: Since the decision in McCain, 


under the guise of “sedulous, even- 
handed application of established prin- 
ciples of tort law,” the court has devel- 
oped an unorthodox test for duty, the 
application of which has yet to result 
in finding the non-existence of a duty 
in the decisions of the Florida Supreme 
Court. In the 10 cases decided since 
McCain, the court has never failed to 
embrace an argument for the recogni- 
tion of a new legal duty. An even- 
handed application of a fair standard 
for duty should be expected to result 
occasionally in the court finding no 
duty. 
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The Florida Supreme Court 
Needs Second Look 
Second Collision 
Motor Vehicle Cases 


by Larry M. Roth 


n the 2001 consolidation of cases D’Amario v. Ford, 

806 So. 2d 424 (Fla. 2001), and Nash v. General 

Motors,' the Florida Supreme Court altered the 

products liability landscape of how motor vehicle 
crashworthiness, or so-called second collision cases, were 
to be tried. A crashworthiness case is when the purported 
claim is not for a defect causing the underlying crash— 
or first collision—but for one that causes an increased 
injury to the occupant within the automobile.” D’Amario 
held that the tortfeasor, even drunk drivers who cause 
the first collisions, including the plaintiff, could not be 
on the verdict form for apportionment of fault. How- 
ever, a manufacturer could only be held liable for the 
enhanced or increased injury due to the defect in not 
providing reasonable crash protection. The court rede- 
fined the comparative fault law that had been decided 
earlier in Fabre v. Marin, 623 So. 2d 1182 (Fla. 1993), a 
noncrashworthiness case, and exempted crashworthi- 
ness cases from FS. §768.81. 

Unfortunately, D’Amario demonstrated a fundamen- 
tal lack of understanding by the Florida Supreme Court 
of products liability motor vehicle crash cases, and more 
specifically how people become injured in car accidents. 
Operating from that misconception, the court then im- 
posed an evidentiary rule of law that was both impracti- 
cal and wrong. The Supreme Court should revisit the 
decision in D’Amario and reevaluate its analysis. 


Background to Crashworthiness 

A separate cause of action for a motor vehicle 
manufacturer’s failure to reasonably protect an occupant 
from injury is relatively recent to the common law. 
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Holmes’ “stop, look and listen” duty at railroad cross- 
ings demonstrated how enigmatic the internal combus- 
tion engine was to first order legal principles.* Cardozo, 
in McPherson v. Buick, 111 N.E. 1050 (N.Y. 1916),? first 
enunciated a defect theory for automobile cases as to their 
construction. Yet, courts initially rejected that a manu- 
facturer had a separate duty to design vehicles so that 
people would not be injured in crashes.° 

The common law development of crashworthiness par- 
alleled federal legislation regulating motor vehicle safety 
in the early 1960s, and the creation of the National High- 
way Traffic Safety Administration (NHTSA).® Regulatory 
standards were enacted that set guidelines for occupant 
protection in motor vehicles when they were involved in 
crashes, among other things.’ 

In 1968, Larsen v. General Motors, 391 F. 2d 495 (8th 
Cir. 1968),° articulated a new common law principle of 
crashworthiness. Larsen held that a “manufacturer is un- 
der a duty to use reasonable care in the design of its 
vehicle to avoid subjecting the user to an unreasonable 
risk of injury in the event of a collision.”® Under Larsen, 
automobile manufacturers must foresee that crashes will 
occur and correspondingly they are under a duty to pro- 
vide reasonable occupant protection. Yet, the court held 
a manufacturer was not an insurer, and did not have to 
make an injury-proof vehicle.'° In Ford Motor Co. v. 
Evancho, 327 So. 2d 201, 204 (Fla. 1976), the Florida Su- 
preme Court adopted this crashworthiness theory. The 
Evancho decision offered little original analysis, only 
quoting at length from Larsen. Later, the Florida Su- 
preme Court applied strict liability to a crashworthiness 
cause of action in Ford Motor Co. v. Hill, 404 So. 2d 1049, 
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1051-52 (Fla. 1981) (applying strict 
liability theory to crashworthiness 
claim)." 

These pronouncements, however, 
were only theoretical and esoteric. 
They did not deal with the reality 
of how a lawyer was to try such a 
case, how judges and juries were to 
figure out a crashworthiness or sec- 
ond collision defect related injury, or 
what to do about allowing in evi- 
dence of the underlying accident and 
the so-called first injury.'? In crash- 
worthiness trials the Evancho and 
Hill decisions were always cited, 
usually by both sides, but there was 
a practical evidentiary gap to their 
application. Plaintiff would argue 
that the evidentiary and proof 
analysis should only begin once the 
crash occurred, and not with the 
events leading up to it. Thus, what 
transpired up to that point was ir- 
relevant and prejudicial.’ On the 
other hand, defense attorneys ar- 
gued that the circumstances of the 
underlying crash and what hap- 
pened in the so-called first collision 
were essential to evaluate overall 
fault for the injury.“ 

Fabre held that all joint 
tortfeasors, whether or not sued, 
may be on a verdict form so that 
everyone’s fault could be deter- 
mined. This decision gave manufac- 
turers a strengthened argument 
that the events and parties respon- 
sible for the underlying crash had 
to be included in the case and on the 
verdict form. The Third District in 
Kidron, Inc. v. Carmona, 665 So. 2d 
289 (Fla. 3d DCA 1995), was the 
only court to address whether the 
plaintiff's comparative fault in caus- 
ing the accident could be considered 
when the asserted defect claim was 
unrelated to why the first collision 
occurred. Although decided prior to 
Fabre, Kidron held that plaintiff 
driver’s own negligence could be 
used by the jury to apportion over- 
all fault between the plaintiff and 
the defendant truck manufacturer. 


The D’Amario Decision 
and Its Aftermath 
Briefly, the facts: First, D’Amario 


involved a Ford automobile being 


driven by a drunk driver with plain- 


tiff as a passenger. The driver lost 
control and the vehicle hit a tree. 
After that impact the vehicle caught 
fire, and the occupant burned to 
death. There was a dispute as to 
what caused the post-collision fire, 
but apparently none over why the 
plaintiff was killed.'* Second, in 
Nash a drunk driver impacted the 
Nash-driven vehicle.'® As a result, 
Nash’s head hit the A-pillar—the 
post between the forward edge of the 
door and the front windshield. In 
both these cases plaintiffs’ conduct 
played no role in causing the 
crashes. Drunk driving was a strong 
defense for both manufacturers. Ver- 
dicts for manufacturers were ren- 
dered despite gut-wrenching inju- 
ries. The district court in D’Amario 
ordered a new trial because of preju- 
dicial alcohol evidence and closing 
arguments by defense counsel. The 
Nash district court reversed also, 
but held intoxication was an inten- 
tional act, thus excluding Fabre ap- 
plication. 

The Florida Supreme Court held 
that in crashworthiness cases the 
Fabre principles of comparative ap- 
portionment of fault did not apply, 
and overruled Kidron. In crashwor- 
thiness cases it would now be re- 
versible error for juries to consider 
the fault of a third party tortfeasor 
who may have caused the underly- 
ing accident, even if it was the plain- 
tiff. Accordingly, there was to be no 
instruction on comparative fault in 
causing the underlying accident, 
and no party or nonparty respon- 
sible for that event could be on the 
verdict form to reduce liability of the 
vehicle manufacturer. The D’Amario 
court concluded that juror confusion 
results if the jury must sort out fault 
between who caused the first colli- 
sion and liability for a second colli- 
sion defect. 

The Supreme Court in D’Amario 
analyzed a conflicting group of de- 
cisions characterized as the “major- 
and “minority”’* viewpoints. In 
adopting a policy of excluding cir- 
cumstances and fault for the under- 
lying accident from jury consider- 
ation in crashworthiness cases, the 
court sided with the “minority” ju- 
risdictions.'* D’Amario analogized 
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these crashworthiness/second colli- 
sion cases to a medical malpractice 
event which falls under the succes- 
sive liability doctrine. That is, a 
tortfeasor cannot bring into the case 
or use as a defense a later medical 
malpractice which occurred subse- 
quent to the original tort. That 
tortfeasor must bear all the damage 
consequences due to his or her origi- 
nal conduct, even if this subsequent 
malpractice made the injury worse. 

To the D’Amario court a second 
collision or enhanced injury claim 
was successive, distinctive, and se- 
quentially separated from the un- 
derlying crash circumstances. The 
second injury causation, enhanced 
or increased, was a different tort 
from the first collision, and only 
manifested itself subsequent to or 
successive in time to the conduct 
that caused the crash event in the 
first place. This injury-enhancing 
event was, therefore, no different 
from a subsequent malpractice oc- 
curring after the initiation of the 
original tort, although this later 
negligence might not occur until 
hours, days, or weeks later. The Su- 
preme Court in D’Amario focused on 
how the manufacturers’ attorneys 
used the alcohol “card” to persuade 
and mislead those jurors. It ap- 
peared to the court that an unstated 
demagoguery occurred, and perva- 
sive attention was given to alcohol 
instead of the jury being able to fo- 
cus on the true issue: Did a defect 
in the motor vehicle enhance or in- 
crease the injury from what oc- 
curred due to the initial accident? 

Justice Wells, joined by Justice 
Harding, dissented in part. Justice 
Wells believed the D’Amario rule to 
be unworkable, and argued that 
Florida already had ample eviden- 
tiary protections to control the 
prejudicial alcohol issue.”° It was not 
necessary, therefore, to adopt any 
broad-sweeping legal pronounce- 
ment mandating how crashworthi- 
ness cases were to be treated differ- 
ently from any other tort under 
Fabre. Unfortunately, the Wells dis- 
sent did not go far enough in chal- 
lenging the majority decision ana- 
lytically. 

Only one appellate case, Griffin v. 
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Kia, 843 So. 2d 336 (Fla. lst DCA 
2003), has discussed D’Amario in 
substantive terms.” Griffin is argu- 
ably inconsistent with the D’Amario 
holding, although the facts were 
much different. This difference in- 
volved whether Griffin’s own con- 
duct in helping to cause the first 
crash also resulted in defeating his 
crashworthiness claim. Griffin al- 
leged he was fully reclined and 
sleeping on the front passenger 
seatback when the first collision oc- 
curred. By having the seatback in a 
reclined position this made the 
seatbelt ineffective, and caused an 
enhanced injury (quadriplegia) in 
an otherwise minor accident. Addi- 


tionally, Griffin claimed inadequate 
warnings about this danger. Kia won 
at trial. 

Griffin reversed and remanded on 
the authority of D’Amario because 
the nonparty driver was on the ver- 
dict form as a Fabre defendant. Yet, 
contrary to D’Amario’s logic, on a 
bifurcated retrial Kia could intro- 
duce evidence of the driver’s conduct 
and that of Griffin’s in causing the 
first accident, which was to be the 
threshold decision. Only if the jury 
did not find for Kia on the way the 
first crash occurred would a jury 
decision then be made as to the 
crashworthiness claim. Still on that 
issue, Kia could put on evidence of 


Griffin’s conduct in allegedly getting 
off the seatback and reaching for the 
steering wheel. By doing so Griffin 
was not on the seatback, which 
would defeat his claim. 


D’Amario’s Crashworthiness 
Theorem vs. Reality 

The legal concept of crashworthi- 
ness seems simple enough. A manu- 
facturer can only be held liable for 
injuries enhanced, increased, or 
made greater from what they would 
have been from that first collision, 
absent the alleged crashworthiness 
defect.”” The second collision is usu- 
ally one between the occupant and 
some interior portion of the motor 
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In the daily grind of courtroom reality, the manufacturer's 


defense is usually that the injuries occurred not from 
a defect, but resulted due to the severity or 
circumstances of that first collision. 


vehicle, such as the steering wheel, 
instrument panel, or roof pillar.” 
Yet, this second collision (occupant 
to car interior) can also be an im- 
pact with an installed safety device, 
for example, a seatbelt or an airbag. 

These technical details must be 
flushed out in a jury trial where all 
the facts can be examined. Experts 
will ultimately opine whether the 
design was defective by not provid- 
ing reasonable protection, and what 
the enhanced injuries were or were 
not.” In the daily grind of courtroom 
reality, the manufacturer’s defense 
is usually that the injuries—how- 
ever tragic—occurred not from a 
defect, but resulted due to the se- 
verity or circumstances of that first 
collision. Defense counsel seek to 
prove the accident to be as severe 
as possible, as the higher crash 
speeds the greater risk or probabil- 
ity of injury. In response, plaintiffs’ 
attorneys usually strive to minimize 
the severity of the crash impact. 

© How Motor Vehicle Crash Inju- 
ries Occur 

A true crashworthiness case can- 
not be separated or divided tempo- 
rally by establishing a bright line 
distinction between a first collision 
accident and the enhanced injury 
from the second collision. Unlike the 
medical malpractice analogy used in 
D’Amario and occurring at some 
time subsequent or successive to an 
initial tort, motor vehicle crashes 
and injury causation are altogether 
different. That first collision dictates 
what type of second injury or risk of 
an increased injury event will oc- 
cur.” There must be a first collision 
crash for a second collision defect 
enhanced harm to take place. The 
fatal flaw of D’Amario’s analogy was 
not understanding the reality of how 
people are injured in motor vehicle 
crashes. 

To make the point about how mo- 
tor vehicle crash injuries occur from 
a technical standpoint, this section 
essentially relies on published work 
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by experts who normally testify on 
behalf of plaintiffs’ attorneys in 
crashworthiness cases. Thus, there 
can be little dispute about these 
points. The fact is that injuries re- 
sulting from a first collision, 
whether enhanced or not, take place 
simultaneously to that event. In the 
reality of a motor vehicle crash, 
which creates the factual basis for 
a crashworthiness theory, the injury 
event has occurred and is long over 
before you have read this sentence. 
Injuries resulting from an automo- 
bile crash are caused within milli- 
seconds; in the time it takes to blink 
an eye, the injury event is already 
over. On TV commercials a vehicle 
with airbags being crashed into a 
barrier is shown in slow motion. In 
real time, however, this all occurs 
within less than one-third of a sec- 
ond.”° 

The so-called second collision be- 
tween the occupant and the vehicle 
interior, or a component part includ- 
ing seatbelts or airbags, is instan- 
taneous with the crash. This occurs 
as the human body, when subject to 
crash forces, moves within the ve- 
hicle, a phenomenon called occupant 
kinematics.”' 

When an automobile is involved 

in a frontal impact, for example, the 
following events transpire: 
All of the deformation of metal, all of 
the tearing and crushing of flesh occurs, 
quite literally, in the blink of an eye. In 
about one-tenth of a second, to be pre- 
cise. 

In order to study this relatively brief 
time period we divide it into units of one- 
thousandths of a second, called “milli- 
seconds.” Thus a typical frontal [auto- 
mobile] crash begins and is over in about 


100 to 120 milliseconds . . . . (emphasis 
added)”* 


As a result, the injury to a person 
involved in an accident occurs 
within “about 100 milliseconds (7.e., 
0.1 seconds) which is the time for a 
usual automotive crash.””° 

Time durations for injury causa- 
tion in an automobile crash cannot 
be analogized, as D’Amario did, toa 


doctor committing malpractice on 
an accident-injured plaintiff no 
sooner than hours after the first in- 
jury. As one plaintiffs’ expert has 
stated: “We have a rule here: for the 
average time epoch of a simple car 
crash, the instantaneous change in 
velocity (delta v) is the best predic- 
tor of injury severity or death.” 

This temporal or time sequence 
uniqueness to automobile crashes is 
not just for frontal collisions. In side 
impacts and rear end crashes the 
total duration for injury risk is 100 
ms.*! Head and neck injuries will 
also occur within that time frame.” 
Thus, from the engineering and 
physics standpoint a second colli- 
sion occurrence cannot be analogous 
to a successive or subsequent tort, 
as in D’Amario’s medical malprac- 
tice example. 

e D’Amario’s Unanswered Ques- 
tions 

There have been some immediate 
consequences from D’Amario. On 
the practical side, General Motors 
had a jury verdict increased by the 
Fourth District from $33 million to 
$60 million.** As to analytical con- 
sequences, D’Amario never ad- 
dressed or recognized a host of re- 
sultant issues. First, as Justice 
Wells noted in dissent, the majority 
did not articulate how its decision 
would be implemented. If the cir- 
cumstances of the underlying crash 
or first collision were not admissible, 
what evidence from that accident 
event was? Vehicle speed, angles of 
impact, velocity changes as a result 
of impact, and myriad reconstruc- 
tion details are necessary to evalu- 
ate injury potential.*‘ A manufac- 
turer needs this to establish a 
defense such as there was no en- 
hancement of injury due to a defect 
in the vehicle. For that matter, plain- 
tiff may need the information as 
well to establish burden of proof 
that a defect enhanced the injury or 
was the legal/proximate cause of it. 

Second, what does a trial judge do 
when the case involves both a claim 
that a motor vehicle defect caused 
the underlying accident, and then a 
separate defect enhanced the in- 
jury? These dual theories of recov- 
eries most often are seen in rollover/ 
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roof crush cases.* How can 
D’Amario’s absolute rule that the 
circumstances of the underlying ac- 
cident are irrelevant be applied 
here? Does there need to be bifur- 
cated trials on these separate defect 
claims, or perhaps even two juries 
since the first one might be tainted 
by the evidence presented about the 
circumstances of the first crash, par- 
ticularly if alcohol was involved? In 
the example, if there is a third party 
tortfeasor who the defense claims 
was a factor in the rollover, can this 
person be part of the trial or on the 
verdict form? Under the D’Amario 
holding, however, the first collision 
defect causing the accident cannot 
be tried together with the crashwor- 
thiness defect claim. This result is 
illogical and judicially inefficient. 
Third, if the manufacturer defen- 
dant cannot get a reduction from ap- 
portionment of fault by having the 
third party tortfeasor on the verdict 
form in a crashworthiness case, do 
they then bring a later contribution 
action? In the real world, a manu- 
facturer is often sued because the 
third party tortfeasor has little or 
no insurance.” In catastrophic in- 
jury cases there may be no other 
source of funding for plaintiff’s on- 
going medical expenses and loss of 
income. If the tortfeasor is judg- 


tablishing the “apportionment” of 
harm attributable to the first colli- 
sion versus what was caused by the 
defect in the second collision; and, 
what degree of proof must be estab- 
lished. D’Amario made only passing 
reference to this in footnote 16, de- 
spite the fact it was establishing an 
evidentiary requirement in the 
Florida courts that plaintiff had the 
burden of proof.*’ If neither plain- 
tiff nor defendant can apportion in- 
juries between the first accident and 
the enhanced injury defect, that is, 
the injury is indivisible, then what 
happens? The court’s reference to 
Gross v. Lyons, 763 So. 2d 276 (Fla. 
2000), involving two independent 
and successive accidents, has noth- 
ing to do with separating injuries in 
a crashworthiness case. There are 
disputed majority and minority 
views on this issue as well, which is 
beyond the scope of this particular 
article.** D’Amario did not even cite 
to these cases, or the issue within a 
crashworthiness context. 

Sixth, although the court did leave 


open the door for comparative fault 
to be applied in a crashworthiness 
case, the exception was unexplained. 
This was the “ordinarily” exception 
placed in footnote 2 of the opinion. 
The court, for unexplained reasons 
in dicta, also stated that compara- 
tive fault can also be raised for a 
“fair and just allocation of fault.” 
Whether this is broader or more 
flexible than the “ordinarily” excep- 
tion is not clear. Again, D’Amario 
seemingly left the door open for spe- 
cific exceptions to its absolute rule on 
a case-by-case application. It remains 
to be seen, if D’Amario survives in its 
present form, whether these opt-out 
clauses will be used to blur the clear 
line rule the Florida Supreme Court 
thought it was imposing. 

Crashworthiness Doctrine Re- 
quires Juries to Apportion 

Even though D’Amario concluded 
apportioning fault arising from the 
first collision was too confusing or 
complex for a jury in a crashworthi- 
ness case, some type of juror appor- 
tionment must occur to determine 
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standards to guide lower courts. 
There was irony in D’Amario adopt- 
ing the “minority view” prohibiting 
; the apportionment of fault in crash- 
worthiness cases, but then adopting, 
perhaps unknowingly, the “majority 
view” as to who has the burden of 
proof, 7.e., plaintiff. 

Fifth, as a corollary to this bur- 
den of proof issue, one of the most 
uncertain areas of the law in these 
crashworthiness cases has been es- 
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enhanced injuries. A manufacturer 
under D’Amario can only be liable 
for the latter. Thus, even if evidence 
of fault-based conduct by either the 
plaintiff or a third party tortfeasor 
in causing the initial accident is ex- 
cluded, a jury must still attempt to 
determine consequences of the first 
crash from those of the second. This 
is no easy task either.*® The two 
sides in the action will have duel- 
ing expert testimony, either saying 
the injuries were not enhanced and 
were all caused by the first impact 
or that they were enhanced beyond 
a certain level from what they oth- 
erwise would have been had no sec- 
ond collision defect been present. 

Contrary to its own assertions, 
D’Amario has not eliminated the in- 
evitable intermingling of the first 
crash into an otherwise supposedly 
distinctive separate crashworthi- 
ness case. Regardless of the crash- 
worthiness accident circumstances, 
ajury will always have to engage in 
apportionment of complex injury 
causation mechanisms and sequella 
to decide if there was any enhanced 
or exacerbated injuries caused by a 
defect which manifested itself only 
after the first crash occurred. This 
cannot be, it would seem, any less 
onerous than apportioning fault in 
a negligence context between all 
culpable parties causing the first 
and second collisions, and dividing 
up their respective liability for the 
total injuries/damages. Therefore, in 
crashworthiness cases, including 
the apportionment of fault along 
with apportionment of damages 
cannot be so toxic to the jury ver- 
dict process as the Supreme Court 
concluded it was. 


Recommendations 
and Resolution 

Where do we go from here? There 
are several recommendations that 
can be pursued. 

First, the legislature could step in 
to statutorily define some of these 
evidentiary issues that pertain to 
crashworthiness cases. This would 
supplement Ch. 768, which arguably 
was ruled unconstitutional in part 
by D’Amario. Without any analysis 
of statutory history or intent, the 


court rewrote the statute. New leg- 
islation is the only way to quickiy 
correct the Supreme Court action. 
This type of legislation would be no 
different from tort reform or medi- 
cal malpractice statutes. The stat- 
ute could require that all accident- 
causing factors in crashworthiness 
cases must be considered. It would 
permit evidence of the underlying 
crash, subject to the normal rules 
of evidence, and juries could appor- 
tion fault or injuries between all 
potentially responsible parties. 

Second, the Florida Supreme 
Court could reconsider its own de- 
cision. The court could retain the 
two-collision analysis, but it would 
need to set up a procedure for the 
trial courts to evaluate whether the 
underlying circumstances of the 
first crash will be admissible, and 
to what extent. A threshold eviden- 
tiary admissibility analysis would 
have to be made, and a pretrial hear- 
ing held. This will amount to a mini- 
trial with preliminary admissibility 
determined by the trial judge under 
Fla. R. Evid. §90.105. This procedure, 
however, may be too costly, imprac- 
tical, and cumbersome. 

Third, the court in its entirety can 
reevaluate the underlying premise 
of its decisional rationale. Two new 
justices have been appointed since 
D’Amario. The Supreme Court could 
then adopt Justice Wells’ dissenting 
view and rely upon comparative 
fault principles and a trial judge’s 
discretion in allowing or excluding 
certain evidence. Let the trial courts, 
and the formidable adversarial tal- 
ents of plaintiffs’ attorneys litigat- 
ing these product liability cases, be 
left to establish the proper eviden- 
tiary balance. For example, prejudi- 
cial evidence under §90.403 could be 
kept out. The court should also en- 
dorse new jury instructions that 
would clearly articulate the nature 
of a crashworthiness case. In this 
way we could avoid any broad, arbi- 
trary exclusion of testimony or evi- 
dence simply because it may relate 
to a second collision case, when in 
fact that same evidence cannot be 
detached from the reality of what 
happens to people, and the risk of 
injury potential, when a motor ve- 
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hicle crash occurs. This third ap- 
proach is consistent with those cases 
that will survive, irrespective of 
D’Amario, where the plaintiff alleges 
one defect in the vehicle that caused 
the first collision, but also a second 
defect that enhanced the injuries 
once that first event occurred, i.e., 
rollover/roof crush cases. This option 
would seem the most effective. 


Conclusion 

The terminology given to the “sec- 
ond” collision concept is a misnomer. 
There is no true second collision in 
the time-sequential context upon 
which the reasoning that created 
this legal theory is founded. A sec- 
ond collision causing increased or 
enhanced injury is instantaneous to 
or simultaneous with the first colli- 
sion event. Perhaps more appropri- 
ately, this legal precept should sim- 
ply be called accident-enhanced or 
crash-increased injuries. There are 
many law review articles on crash- 
worthiness, and most seem to dis- 
cuss this topic with sterile detach- 
ment from what actually takes place 
in a car crash, and then how that 
must play out in the courtroom the- 
ater.*’ Thus, they refer to “courts” as 
some Olympian figures who are all- 
knowing of crashworthiness doc- 
trine, and who actually have time 
to read all these many law review 
articles in the first place. Judges in 
trial courtrooms, for the most part, 
infrequently deal with any crash- 
worthiness issue.*’ It is therefore 
easy to see how this legal theory gets 
separated from crash injury reality. 

The D’Amario pronouncement was 
a decision made in a legal vacuum, 
and was one that has created more 
problems than it solved. Further, the 
evidentiary crashworthiness prin- 
ciple it established was disconnected 
from the true nature of the cause of 
action it was reformulating. A sec- 
ond visit to this topic is warranted 
by the Supreme Court, and is neces- 
sary to correct its error. U 


! For ease of reference these two cases 
will be referred to as D’Amario. 

* “Crashworthiness” was first used in 
this country by William Stieglitz, refer- 
ring to the ability of the human body to 
withstand impact. See Foland, Enhanced 
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Injury: Problems of Proof in “Second Col- 
lision” and “Crashworthy” Cases, 16 
WasHBuRN L.J. at 600 n.2. Courts rou- 
tinely use the interchangeability of the 
terms crashworthiness, injury enhance- 
ment, and second collision. See generally 
Caiazzo v. Volkswagenwerk, A.G., 647 
F.2d 241, 243 n.2 (2d Cir. 1981); Seese v. 
Volkswagenwerk, A.G., 648 F.2d 833, 838 
n.7 (3d Cir.), cert. denied, 454 U.S. 867 
(1981). 

3 Baltimore & Ohio R.R. v. Goodman, 
275 U.S. 66 (1927). 

* For a good historical reference of the 
development of product liability theories 
involving motor vehicles, see Prosser, 
Wave & ScHwartz, Torts, CASES AND 
MatERIALs 696-722 (8th Ed. 1988). 

5 Evans v. General Motors Corp., 359 
F.2d 822 (7th Cir.), cert. den., 385 U.S. 
836 (1966). 

5 The National Highway Traffic Safety 
Act was passed in 1966. 15 U.S.C.A. 
§1381-1431. The National Highway 
Traffic Safety Administration (NHTSA) 
is the regulatory agency designated to 
oversee motor vehicle safety. “[The] term 
crashworthiness means the protection 
that a passenger motor vehicle affords 
its passengers against personal injury 
or death as a result of a motor vehicle 
accident.” 15 U.S.C.A. §1901 (1972) (The 
Motor Vehicle Information Cost Savings 
Act of 1972). 

* The Federal Motor Vehicle Safety 
Standards (FMVSS) establish certain re- 
quirements for motor vehicles in terms 
of crash protection. These are found in 
the 200 and 300 series of the regulations. 
The 100 series generally deals with 
crash avoidance. 

8 The RestaTEMENT (SECOND) was for- 
mulated prior to the Larsen case. 

® Larsen, 391 F.2d at 503. The Larsen 
decision is now followed unanimously in 
American courts. See Blankenship v. 
General Motors Corp., 406 F. S.E. 2d 781 
(W. Va. 1991); RESTATEMENT (THIRD) OF 
Torts, §16, ch. 4, at 242. 

10 Larsen, 391 F. 2d at 502. 

1! See Rubin v. Brutus Corp., 487 So. 2d 
360 (Fla. 1st D.C.A.), rev. den., 500 So. 2d 
543 (Fla. 1986) (pleasure boat crashwor- 
thiness); Nicolodi v. Harley-Davidson, 370 
So. 2d 68 (Fla. 2d D.C.A. 1979) (applied 
crashworthiness to motorcycle). 

“Courts should abandon the ‘second 
collision’ jargon. Enhanced injury theory 
should be the product of thoughtful le- 
gal analysis and not the overloading of 
other legal liability concepts.” Harris, 
Enhanced Injury Theory: An Analytic 
Framework, 62 N.C. L. Rev. 6438, 650- 
651 (1984). 

'S See Ricci & DiPaola, Evolution of the 
Automobile Crashworthiness Doctrine in 
Florida, 69 Fia. B.J. 40 (1995). 

4 See Wittner, Crashworthiness Litiga- 
tion: Principals and Proofs, S.A.E. 
900371, printed in AcciDENT RECONSTRUC- 
TION S.A.E. Sp.-814, at 199-211 (1990). 
See also Litigation of the Complex Mo- 
tor Vehicle “Crashworthiness” Case 
(PracticinG Law Inst. No. 383, 1989). 

‘5 Ford Motor Co. v. D’Amario, 732 So. 


2d 1148 (Fla. 2d D.C.A. 1999). 

‘6 Nash v. General Motors Corp. , 734 So. 
2d 487 (Fla. 3d D.C.A. 1999). 

7 See generally Montag v. Honda Mo- 
tor Co., Ltd., 75 F.3d 1414, 1419 (10th 
Cir. 1996); Whitehead v. Toyota Motor 
Corp., 897 S.W. 2d 684 (Tenn. 1995). 

18 See Jimenez v. Chrysler Corp., 74 F. 
Supp. 2d 548 (D.S.C. 1999), rev. in part 
& vac., 269 F.3d 439 (4th Cir. 2000); Reed 
v. Chrysler Corp., 494 N.W. 2d 224 (Iowa 
1992). 

19 D’Amario, 806 So. 2d at 441-42. 

20 Td. at 443 (citing Star. §90.403). 

1 See Ferayorni v. Hyundai Motor Co., 
822 So. 2d 502 (Fla. 2002); and General 
Motors Corp. v. McGee, 837 So. 2d 1010, 
1030, 1039-1040 (Fla. 4th D.C.A. 2003), 
which reversed on D’Amario without 
any discussion of that case. 

22 See Foland, supra note 2, at 600 n.2. 
“The term ‘enhanced injury’ refers to the 
degree by which a defect aggravates col- 
lision injuries beyond those which would 
have been sustained as a result of the 
impact or collision absent the defect.” 
22 Am. Law. Prop. Lias. 3d, §95:8 at 18 
(1987). 

23 See, e.g., Roberts v. May, 583 P.2d 305 
(Colo. 1978) (dashboard); Jeng v. Witters, 
452 F. Supp. 1349 (M.D. Pa.), aff'd., 591 
F.2d 1334 (3d Cir. 1978) (door latch); 
Ellithorpe v. Ford Motor Co., 503 S.W. 
2d 516 (Tenn. 1973) (steering wheel). 

*4 Expert witnesses must be called to 
testify as to what the injuries would 
have been without the alleged defect. 
See, e.g., Hillrichs v. Avco Corp., 478 N.W. 
2d 70 (Iowa 1991); May v. Portland Jeep, 
Inc., 509 P. 2d 24 (Or. 1973). 

25 See Brenner & Enz, Classification of 
Information Generated in a Motor Ve- 
hicle Crash Sequence, printed in SANCEs, 
ET AL., MECHANISMS OF HEAD AND SPINE 
TrauMA 99 (1986). See, e.g., Sumnicht v. 
Toyota Motor Sales U.S.A., Inc., 360 
N.W.2d 2, 13 (Wis. 1984). (Enz as 
plaintiff’s expert.) 

26 See M. Huanc, VEHICLE CrAsH ME- 
CHANICS 47 (2002). “Airbags deploy in 
1/20th of a second (faster than the 
blink of an eye) at speeds between 90 
and 211 mph with a force up to 2600 
lbs. per square inch.” The Airbag Cri- 
sis, Causes and Solutions, PARENTS FOR 
Sarer ArrBacs XIV (Oct. 1997). 

27 Occupant kinematics is defined as 
“that phase of mechanics which deals 
with the possible motions of a material 
body.” DorLanps ILLUSTRATED MEDICAL 
Dictionary 820 (25th Ed. 1974). 

28 Hype, Crasu INJurtES: How AND Wuy 
Tuey HappEN—A PRIMER For ANYONE 
Wuo Cares Asout PEopLe IN Cars 6 (Hyde 
Associates, Inc., 1992). 

9 Id. at 40. 

3° Td. at 38. 

31 Td. at 250-57. 

82 Spinal injuries occur in automobile 
crashes in the range of 100 to 200 milli- 
seconds. Panjabi et al., Biomechanics of 
Spinal Injuries, printed in SANCES, ET AL., 
MECHANISMS OF HEAD AND SPINE TRAUMA 
247-60 (1986). Head injuries also occur 
within milliseconds. See Sances & 


Yoganandan, Human Head Injury Tol- 
erance, printed in SANCES, ET AL., MECHA- 
NISMS OF HEAD AND SPINE TRAUMA 194-99 
(1986). 

33 General Motors Corp. v. McGee, 837 
So. 2d 1010, 1039-40 (Fla. 4th D.C.A. 
2002). 

34 See generally Brenner & Enz, Clas- 
sification of Information Generated in a 
Motor Vehicle Crash Sequence, printed 
in SANCES, ET AL., MECHANISMS OF HEAD 
AND SPINE TRAUMA, 99-100 (1986); BAKER 
& Fricke, THE TRAFFIC ACCIDENT INVESTI- 
GATION MANuAL (Northwestern Univ. 
Traffic Inst., 9th Ed. 1986). 

% See Spagnoli, Stay Ahead of the 
Curve in SUV Rollover Cases, 39 TRIAL 
(Feb. 2003). 

36° The societal and legal-economic con- 
sequences of product liability litigation 
can be found in HENDERSON & TWERSKI, 
Propucts LIABILITY: PROBLEMS AND PRo- 
cess, 818-26 (2d Ed. 1992). 

In the Reporter’s Notes to the 
STATEMENT (THIRD) on the Fox-Mitchell 
and Huddell majority/minority views, 
Florida was one “whose law either sup- 
ports or is strongly leaning toward, the 
majority view.” RESTATEMENT (THIRD), ch. 
4, §16, at 244. There was, however, no 
specific Florida case cited. 

38 The majority view is referred to as 
the Fox-Mitchell line of cases; the mi- 
nority view, the so-called Huddell- 
Caiazzo approach. See Vickles & 
Oldham, Enhanced Injury Should Not 
Equal Enhanced Liability, 36 S. Tex. L. 
Rev. 417 (1995); Chadwick, Causing En- 
hanced Injuries in Crashworthiness 
Cases, 48 Syracuse L. Rev. 1223 (1998). 

3° “In other words, in enhanced injury 
cases, proof of causation and proof of 
enhancement are inseparable.” Vickles 

& Oldham, supra note 38, at 434. 

0 See, e.g., Reichert, Limitations on 
Manufacturer Liability in Second Colli- 
sion Actions, 43 Mont. L. Rev. 109 (1982) 
(cited by D’Amario majority); Harris, 
supra note 12. But see Foland, supra note 
2, at 616-19; Hoenig, Resolution of 
Crashworthiness Design Claims, 55 Sr. 
JouN’s L. Rev. 633 (1981). 

‘! For FY 2001-2002, the Office of the 
State Courts Administrator reported a 
total of 4,871 product liability cases filed 
in circuit court, out of a total of 186,218 
civil case filings, or .026 percent. It is 
difficult to say of these which ones were 
automobile PL cases, and, further, which 
ones were auto crashworthiness mat- 
ters. See FY 2001-02 Statistical Refer- 
ence Guide, Fla. Ofc. of State Courts Ad- 
ministrator, at 3-2 (www.flcourts.org). 
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Dead Man Talking— 
Requiem for Summary 
udgment Under Florida’s 
“Dead Man’s” Statute 


by Glenn J. Waldman 


he purpose of this article is to assist the pro- 
bate litigation practitioner through the ana- 
lytical maze that the “dead man’s” statute of- 
ten presents, particularly during the pretrial 
phase of the case, and to propose certain changes to the 
statute and the Rules of Civil Procedure in order to ef- 
fectuate the purposes of both while resolving a conflict 
between them. The statute, presently codified at FS. 
§90.602(1), provides: 
No person interested in an action or proceeding against the 
personal representative, heir at law, assignee, legatee, devisee, 
or survivor of a deceased person, or against the assignee, com- 
mittee, or guardian of a mentally incompetent person, shall be 
examined as a witness regarding any oral communication be- 
tween the interested person and the person who is deceased or 
mentally incompetent at the time of the examination. 

The salutary purpose of the statute is to protect a 
decedent’s estate from false and fraudulent claims or 
defenses that are not independently corroborated by a 
writing or otherwise proved through a disinterested wit- 
ness.' It does so, generally, by prohibiting “interested 
persons”—be they plaintiffs or defendants—from testi- 
fying about oral communications between the interested 
person and the decedent.’ 

A plain reading of the statute is not particularly help- 
ful in terms of weighing either the risks or rewards in 
embarking upon an examination of an interested wit- 
ness regarding an oral, lifetime exchange with the dece- 
dent. While the statute is often viewed as a testimonial 
privilege of a decedent’s estate, it does not, in itself, give 
guidance to the estate’s attorney whether the prohibi- 
tion applies in the discovery phase of the case (it is not 
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waived merely by taking a deposition of an interested 
witness), or whether and how it should be raised, with- 
out waiving it, to support a summary judgment motion. 


Exceptions, Waiver, and 
Summary Judgment Motions 

Prior to assessing whether to utilize some, or all, pre- 
served testimony of a decedent or of an interested per- 
son in the pursuit of an affirmative or defensive sum- 
mary judgment, an attorney must first determine 
whether the statute applies to the particular case. The 
exceptions to application of the statute are wide-rang- 
ing: 

¢ It does not apply to testimony by an interested per- 
son regarding written transactions or written communi- 
cations with the decedent.* 

e It does not apply to testimony regarding nonverbal 
conduct, such as execution, delivery, and negotiation of a 
contract.’ 

¢ It does not create immunity from testifying in favor 
of a personal representative or a devisee having knowl- 
edge of the alleged oral communication.° 

e It does not apply to actions against corporations 
based on standard corporate arrangements made by a 
deceased corporate agent.° 

¢ It does not apply to mixed actions against corpora- 
tions and decedents’ estates where the action is said to 
be primarily one against the corporate entity for breach 
of an agreement.’ 
¢ It does not apply in tort actions.* 
¢ It does not apply in federal question cases even where 
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the forum state has such a statute.° 

Even where it is determined to 
apply, as noted by the Fifth District 
Court in Polk v. Crittenden, 537 So. 
2d 156 (Fla. 5th DCA 1989), a sum- 
mary judgment motion in a dead 
man’s statute environment presents 
a particularly delicate issue, largely 
because of the specter of a waiver of 
its protection. In Polk, the court 
wrote, id. at 158, that: 


Perhaps because the Dead 
Man’s Statute has in many 
cases served to bar rel- 
evant testimony and 
thereby has thwarted the 
full hearing of a matter, 
the courts have seized 
upon the waiver provisions 
of the statute and have 
given it a broad interpre- 
tation. For example, if the 
personal representative 
waives the statute in one 
phase of the litigation, it 
is deemed waived for the 
remainder. Briscoe v. 
Florida National Bank of 
Miami, 394 So. 2d 492 (Fla. 
3d DCA 1981); Boling v. 
Barnes, 216 So. 2d 804 
(Fla. 2d DCA 1968), cert. 
discharged, 225 So. 2d 510 
(Fla. 1969). A more diffi- 
cult question, presented in 
this case, is the extent of 
the waiver where a depo- 
sition of the barred wit- 
ness is not only taken, but 
filed in the proceeding. 


Typically, the inter- 
ested person’s deposi- 
tion is filed, as noted in 
Polk, in connection with 
a plaintiff’s opposition 
to a decedent’s estate’s 
motion for summary 
judgment, or for some 
other evidentiary pur- 
pose. Some courts have 
held that so long as a 
waiver of the statute at 
trial is possible, it is 
premature to preclude 
testimony and/or to dis- 
miss actions upon sum- 
mary judgment or oth- 
erwise. Wallace v. Gilbert, 250 So. 2d 
14, 15 (Fla. 2d DCA 1971) (“The 
Deadman’s Statute can be waived.” 
“While anticipation of evidentiary 
problems which might arise at trial 
is admirable, counsel should have 
opportunity for argument and 
should in all events retain their 


rights to introduce admissible evi- 
dence.”). 

Is it fair, though, to deny an es- 
tate its well-grounded summary 
judgment merely because its coun- 
sel may later waive it inadvert- 
ently?!° Recent appellate decisions, 
such as Bauerle v. Brush, 820 So. 2d 
310, 314 (Fla. 5th DCA 2001), say 
“no” and have correctly held that 


“Iw)here the inescapable inference 
from an interested party would 
show that the decedent agreed to a 
material term or condition which is 
missing from a written contract, the 
testimony would violate the 
Deadman’s Statute.” (additional ci- 
tations omitted) Similarly, whether 


written, oral, or partially both, 
where writings and independent 
witnesses’ testimony may establish 
some, but not all, of the material 
terms of a contract with the dece- 
dent, the dead man’s statute applies 
to bar same. Tarr v. Cooper, 708 So. 
2d 614 (Fla. 3d DCA 1998) (sum- 
mary judgment against plaintiff was 
appropriate in action against de- 
ceased party 
based on oral 
contract 
where writ- 
ings and inde- 
pendent wit- 
s 
established 
some, but not 
all, of the ma- 
terial 
terms);!?! 
Fabian 
Ryan, 486 So. 
2d 10 (Fla. 3d 
DCA _ 1986) 
(appellant’s 
proffered tes- 
timony con- 
cerning de- 
tails of option 
to buy exclud- 
able under 
dead man’s 
statute where 
inescapable 
inference 
testi- 
mony was 
that decedent 
made state- 
ments agree- 
ing to terms 
and  condi- 
tions of op- 

tion). 
Consider, 
however, in 
moving for 
summary 
JoeMcFadden Judgment, 
whether counsel for the movant/es- 
tate, itself, may file and rely upon 
the deposition of an interested per- 
son (perhaps, even the decedent)— 
without waiving the statutory pro- 
tection—simply to demonstrate that 
the agreement was only oral, and 
only a deux? After all, wouldn’t that 
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Some courts have held that so long as a waiver 
of the statute at trial is possible, it is premature 
to preclude testimony and/or to dismiss actions 
upon summary judgment or otherwise. 


situation actually fulfill the intent 
of the statute? That conundrum was 
evaluated in Polk, 537 So. 2d at 159. 
There, it was correctly concluded 
that the mere use of an interested 
person’s deposition in such a context 
does not waive the dead man’s stat- 
ute “for all purposes as to all mat- 
ters contained in the deposition.” Id. 
To hold otherwise would render 
“summary judgment proceedings a 
virtual impossibility for parties to 
whom §90.602 is available as a bar 
or defense.” Jd.'* Ironically, though, 
where the decedent was deposed 
during the course of the case, it may 
be argued against the estate that a 
conflict between the statute and 
procedural rules, namely Fla. R. Civ. 
P. 1.330(a)(3)(A), renders F.S. 
§90.602(1) not operative. 


The Dead Man’s Deposition 

Obviously, the dead man’s statu- 
tory analysis does complicate where 
the decedent was deposed during 
the pendency of the action (and, ob- 
viously, before substitution of the 
estate pursuant to Fla. R. Civ. P. 
1.260(a))—whether then a party to 
the action or not. Rule 1.330(a)(3)(A) 
of the Florida Rules of Civil Proce- 
dure provides, in pertinent part, 
that: 


(a) At the trial or upon the hearing of a 
motion or an interlocutory proceeding, 
any party who was present or repre- 
sented at the taking of the deposition or 
who had reasonable notice of it so far as 
admissible under the rules of evidence 
applied as though the witness were then 
present and testifying in accordance 
with any of the following provisions: 


(3) The deposition of a witness, 
whether or not a party, may be used by 
any party for any purpose if the court 
finds: 


(A) that the witness is dead. (em- 
phasis supplied) 


Does the circumstance of the de- 
cedent having been deposed allow 


an interested person to affirma- 
tively use the deposition against the 
decedent’s estate following the 
death of the decedent—and wouldn’t 
such allowance entirely vitiate the 
dead man’s statute? Surprisingly, al- 
most 30 years ago the Third District 
Court in Cohen v. Glickman, 300 So. 
2d 318 (Fla. 3d DCA 1974), an- 
swered the former question in the 
affirmative. In that case, the plain- 
tiff, Mr. Cohen, sued the defendant, 
Lillian Glickman, and her company. 
Prior to Ms. Glickman’s death, her 
deposition was taken by Mr. Cohen’s 
attorney. At the jury trial, after sub- 
stitution of Ms. Glickman’s estate as 
the defendant, Mr. Cohen testified 
as to the agreement he entered into 
with Ms. Glickman, and Mr. Cohen’s 
attorney also read the deposition of 
Ms. Glickman to the jury. The estate 
of Glickman, apparently implement- 
ing a bold strategy, introduced no 
evidence and moved for judgment 
notwithstanding the jury’s verdict. 
The trial judge entered a final judg- 
ment directing a verdict in favor of 
the estate of Glickman, finding that 
Mr. Cohen was completely disquali- 
fied and barred from tendering any 
evidence as to the underlying trans- 
action by virtue of the dead man’s 
statute. Jd. at 319. The Third Dis- 
trict Court reversed, concluding 
that, in part, the deposition testi- 
mony of Ms. Glickman was admis- 
sible at the trial based on Rule 
1.330(a)(3)(A).'* What’s more, be- 
cause the decedent had been de- 
posed, Mr. Cohen was, surprisingly, 
free to testify about the verbal ex- 
changes with the decedent under- 
pinning the agreement under the 
theory that the decedent “had her 
chance” to testify about it. 

Judge Pearson dissented in 
Glickman, as he did 12 years ear- 
lier in Bordacs v. Kimmel, 139 So. 
2d 506 (Fla. 3d DCA 1962), and 
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sharply criticized such reasoning: 


I do not think that RCP 1.330(a)(3) has 
the effect of abolishing the Dead Man’s 
Statute (§90.05, Fla. Stat.) in every 
case where the deposition of the de- 
ceased defendant has been taken by 
the plaintiff introducing the deposition 
into evidence. A pretrial deposition by 
an opponent often covers only so much 
of the case as the opponent wishes, and 
unless the deposition admits the cause 
of action the plaintiff ought not be able 
to use it to defeat the statute. The 
matter should rest on the question of 
whether the defendant has waived the 
statute. 


Glickman, 300 So. 2d 318 (Fla. 3d 
DCA 1974). 

Judge Pearson’s dissent is persua- 
sive. Simply because a decedent was 
deposed, the dead man’s statute 
should not be involuntarily 
trampled under the weight of a 
decedent’s deposition hoisted onto 
the back of Rule 1.330.'° Left unre- 
solved (decades have passed since 
Judge Pearson’s dissents in Bordacs 
and Glickman), in virtually every 
commercial case involving alleged 
oral agreements where a lawyer’s 
client is deposed, the lawyer must 
anticipate the possible death of the 
client before a summary judgment 
hearing or trial, and engage in a 
comprehensive and awkward cross- 
examination of the client. This 
serves not only to add time and ex- 
pense to the discovery process, but 
also steals away other tactical ad- 
vantages in not having to prema- 
turely expose the client’s entire tes- 
timony—particularly in those cases 
where the direct examination of the 
client by opposing counsel was cur- 
sory or incomplete. Thus, Rule 1.330 
and the dead man’s statute should 
be bilaterally amended to avoid this 
unfair and undesirable result. 


Proposed Amendments 

Solving the conflict between Rule 
1.330(a)(3)(A) and F.S. §90.602(1) 
does not require dramatic changes 
to either. For purposes of the rule, 
the addition of the phrase “except to 
the extent otherwise inadmissible or 
precluded by §90.602(1), Fla. Stat.” 
should suffice. For purposes of the 
dead man’s statute, F.S. §90.602(2) 
should add a subparagraph (c), and 
should provide: 
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The deposition of an interested person, 
including the decedent, whether or not 
a party at the time of the deposition, may 
be used in an action or proceeding 
against the personal representative, heir 
at law, assignee, legatee, devisee, or sur- 
vivor of a deceased person, or against 
the assignee, committee, or guardian of 
a mentally incompetent person in order 
to demonstrate that the oral communi- 
cation is inadmissible or precluded by 
§90.602(1), Fla. Stat. 


In adopting these amendments, 
the “trap for the unwary” that has 
marked the path of the dead man’s 
statute, in some meaningful mea- 
sure, will be easier to navigate by the 
probate litigation practitioner while 
fulfilling the intent of the statute. O 


1 Moneyhun v. Vital Industries, Inc., 
611 So. 2d 1316, 1320 (Fla. 1st D.C.A. 
1993) (“The statute is intended ‘to pro- 
tect the estate of a decedent against false 
and fraudulent claims.’ CHARLES W. 
Euruarnt, FLA. Evin. §602.1, at 312 (1992 
ed.)”); Day v. Stickle, 113 So. 2d 559, 560 
(Fla. 3d D.C.A. 1959) (“Historically 
speaking, parties and interested persons 
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as witnesses on their own behalf were 
disqualified from giving testimony be- 
cause persons having their own behalf 
were disqualified from cause are of a 
class especially likely to speak falsely.” 
(footnote omitted)); Jackson v. Parker, 
153 Fla. 622, 630, 15 So. 2d 451, 456 
(1943) (“The honest rights of the living 
are sacrificed in a vain effort to protect 
a dead man’s estate from false claims.”); 
Gay v. McCaughan, 272 F.2d 160, 163 
(5th Cir. 1960) (“Of course, the purpose 
of the statute is to prevent any person 
who might directly benefit from such 
testimony from giving testimony as to 
transactions with the deceased.”); and 
Miller, Will Formality, Judicial Formal- 
ism, and Legislative Reform: An Exami- 
nation of the New Uniform Probate Code 
“Harmless Error” Rule and the Move- 
ment Toward Amorphism, 43 FLA. L. REv. 
167, 246 (April 1991) (“Similarly, the 
dead man statutes are premised upon 
the notion that decedents’ intentions 
with respect to their lifetime transac- 
tions are peculiarly unsusceptible to re- 
liable proof, because decedents cannot 
speak for themselves and the testimony 
of witnesses is likely to be colored by self- 
interest.”) (footnote omitted). 

2 See Farrington v. Richardson, 153 
Fla. 907, 911, 16 So. 2d 158, 160-61 


(1944) (“To be excluded from testifying 
by reason of interest in the event of the 
action or proceeding, under this statute, 
the witness must be so interested in the 
result of the suit that he will gain or lose 
directly or immediately thereby; or the 
testimony to be given must be such that 
the record in the suit may be used as 
legal evidence for or against the witness 
in some action to prove or disprove the 
matters testified about him.” “The dis- 
qualifying interest must be present, cer- 
tain, and vested; not uncertain, remote 
or contingent.”); and Pollock v. Kelly, 125 
So. 2d 109, 113 (Fla. 1st D.C.A. 1960) 
(same). 

It remains to be seen whether 
nonparties may be deemed “interested.” 
It is noteworthy that the statute refers 
specifically to “an” action, not “the” ac- 
tion. Thus, it is possible that, when pars- 
ing the words of the statute, a nonparty 
may be “interested” where the nonparty 
is involved as a party in companion or 
related litigation, or where the nonparty 
holds another status adverse to the es- 
tate.; compare Fia. Stat. §731.201(21) 
(“Interested person means .. . as it re- 
lates to particular persons, may vary 
from time to time and must be deter- 
mined according to the particular pur- 
pose of, and matter involved in, any 
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proceedings.”); FLA. Stat. §733.602(1) (“A 
personal representative shall use the 
authority conferred upon him or her... 
for the best interests of interested per- 
sons, including creditors.”); and In re The 
Estate of Anna K. Read, 766 So. 2d 393, 
394 (Fla. 2d D.C.A. 2000) (“any creditor 
... is, of course, free to provide self-pro- 
tection by opening the estate itself as 
an ‘interested person.”). 

3 Sun Bank/ Miami, N.A. v. Saewitz, 
579 So. 2d 255, 256 (Fla. 3d D.C.A. 1991), 
citing Hulsh v. Hulsh, 431 So. 2d 658 
(Fla. 3d D.C.A. 1983). In Saewitz, 
though, Judge Wilkie Ferguson dis- 
sented, arguing that when such testi- 
mony concerning a writing is offered to 
supply missing material terms in order 
to establish a “meeting-of-the-minds,” it 
violates the dead man’s statute. Id. at 
259. 

* Bauerle v. Brush, 820 So. 2d 310, 314 
(Fla. 5th D.C.A. 2001). 

5 Parson v. Hendley, 416 So. 2d 513 
(Fla. 4th D.C.A. 1982), citing In re: Es- 
tate of McClintock, 374 So. 2d 93 (Fla. 
2d D.C.A. 1979). 

® There is a paucity of Florida cases 
on this exception. These few decisions— 
e.g., Viscito v. Fred S. Carbon Co., Inc., 
636 So. 2d 194 (Fla. 4th D.C.A. 1994) 
(plaintiffs/appellants who brought no 
action against decedent or his estate 
sought to introduce testimony of a de- 
ceased corporate officer’s conversations 
concerning oral agreement involving a 
standard distributorship arrangement; 
Fourth District Court declined to extend 
the dead man’s statute to the action 


against only a corporation where action 
was “not against the estate of Fred Car- 
bon... .”); Olshen v. Robinson, 248 So. 
2d 534 (Fla. 3d D.C.A. 1971) (Third Dis- 
trict Court affirmed dismissal of 
plaintiff's complaint because “the trans- 
action was with the deceased personally 
and not with the deceased as an officer 
of the corporation.” “No error has been 
shown.”)—merely state the exception, 
but none of them establish the prover- 
bial “bright line” of what is actually 
meant by a “standard corporate arrange- 
ment.” 

7 See Moneyhun, 611 So. 2d 1316 (in 
suit by former employee against former 
employer, testimony of former employee 
not barred by dead man’s statute only 
because First District Court determined 
that “the action at bar is primarily 
against the corporate entity ...” and the 
personal representative of the estate 
was named only in the event that there 
was no trustee for the assets of the cor- 
poration. Jd. at 1320. Further, appellees 
waived protection of the dead man’s stat- 
ute in attempting to prove affirmative 
defenses of statutes of frauds and limi- 
tations.); see also Tharp v. Kitchell, 151 
Fla. 226, 9 So. 2d 457 (Fla. 1942) (con- 
versation concerning nature of promis- 
sory note between deceased officer of 
corporation and maker of note admis- 
sible where action not one primarily 
against estate). However, no Florida ap- 
pellate court has dealt squarely with the 
frequently occurring circumstance 
where the decedent was the sole or ma- 
jority shareholder of a closed corpora- 
tion or family business. In that circum- 
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stance, it can be logically argued that a 
claim by an interested person against 
such corporation is primarily one 
against the estate inasmuch as the es- 
tate wholly or substantially owns it. 

8 Tom v. Messinger, 235 So. 2d 333 (Fla. 
2d D.C.A. 1970) (testimony of one of au- 
tomobile passengers, who was suing ex- 
ecutrix of deceased, alleged driver of 
automobile at time of accident, that de- 
ceased took over the wheel at last stop 
before accident was not a “transaction” 
within meaning of dead man’s statute). 

® 81 Am. Jur. 2d Witnesses §565 (2003 
ed.) (“Accordingly, state dead man’s stat- 
utes are applicable in diversity actions, 
but not in federal question cases”) (foot- 
notes omitted); see also Estate of Aguirre 
v. Koruga, 42 Fed. Appx. 73, 75, 2002 WL 
1579746 (9th Cir. (Wash.)) (“In diversity 
cases where state law supplies the rule 
of decision, federal courts apply the com- 
petency rules that the forum state would 
apply. Fed. R. Evid. 601.”). 

10 It is settled that a party may not 
“open the door” as to otherwise protected 
oral communications, yet still exclude 
the remainder which may be prejudicial. 
Smith v. Silberman, 557 So. 2d 78, 81 
(Fla. 3d D.C.A. 1990). However, where 
it has not yet been waived, to deny an 
otherwise proper summary judgment 
runs counter to the precept that, cer- 
tainly in commercial cases, summary 
judgments are not disfavored. Martin 
Petroleum Corporation v. Amerada Hess 
Corporation, 769 So. 2d 1105, 1108 (Fla. 
4th D.C.A. 2000) (“Although it is true 
that, generally speaking, issues of neg- 
ligence cannot be resolved on the sum- 
mary judgment, commercial litigation is 
another matter. Where a claim such as 
this one is filed, and after full discovery 

. and there are thus no genuine is- 
sues of material fact, summary judg- 
ment should be granted. A party should 
not be put to the expense of going 
through trial, where the only possible 
result will be a directed verdict.”) (addi- 
tional citations omitted); Estate of 
Herrera v. Berlo Industries, Inc., 840 So. 
2d 272 (Fla. 3d D.C.A. 2003) (“Summary 
judgment may be granted, even though 
discovery has not been completed, when 
the future discovery will not create a 
disputed issue of material fact.”), citing 
A & B Discount Lumber & Supply, Inc. 
v. Mitchell, 799 So. 2d 301 (Fla. 5th 
D.C.A. 2001), and Crespo v. Florida En- 
tertainment Direct Support Organiza- 
tion, Inc., 674 So. 2d 154 (Fla. 3d D.C.A. 
1996). 

‘In Tarr, the plaintiff/appellant, Mr. 
Tarr, appealed an adverse summary 
judgment in favor of Ms. Cooper, the 
personal representative of the estate of 
Richard L. Rawlins. The dispute in- 
volved Mr. Tarr’s alleged oral agreement 
with Mr. Rawlins, a certified aircraft me- 
chanic, to inspect a single engine aircraft 
located in Georgia and, if passing the 
inspection, to negotiate a lower price and 
complete the purchase. Mr. Rawlins did 
so, but Mr. Tarr later alleged that Mr. 
Rawlins failed to discover that the air- 
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craft had severe corrosion of the wing. 
Shortly after the discovery of that prob- 
lem, Mr. Rawlins was killed in an auto- 
mobile accident. Thereafter, Mr. Tarr 
brought his claims against the estate 
for damages, which the estate refused 
to pay. On Ms. Cooper’s motion for sum- 
mary judgment on the theory that the 
dead man’s statute prohibited Mr. Tarr 
from proving the terms of the oral 
agreement with Mr. Rawlins, the trial 
court applied the statute and entered 
summary judgment against Mr. Tarr. In 
affirming the summary judgment rul- 
ing, the Third District Court held: “Af- 
ter careful consideration, we conclude 
that the trial court was correct. Several 
writings and the testimony of an inde- 
pendent witness established some, but 
not all, of the material terms of [Mr. 
Tarr’s] oral contract with [Mr. Rawlins]. 
Since there is no admissible evidence 
to support some of the essential ele- 
ments of [Mr. Tarr’s] case, we conclude 
that summary judgment must be af- 
firmed... .” 

2 See also Houston Fire and Casualty 
Insurance Company v. Ivens, 36 F.R.D. 
450 (M.D. Fla. 1963) (summary judg- 
ment granted for administratrix in avia- 
tion insurer’s suit for declaratory judg- 
ment in which only proof insurer offered 
to show that flight was one for which 
charge was made within exclusionary 
provisions was testimony that fell un- 
der bar of dead man’s statute). 

13 In Polk, the Fifth District Court ac- 
knowledged that its view was not uni- 
versally held, but still adopted the analy- 
sis in the dissenting opinion of Judge 
Tillman Pearson, a founding member 
(circa 1957) and former chief judge of 
Florida’s Third District Court, in 
Bordacs v. Kimmel, 139 So. 2d 506 (Fla. 
3d D.C.A. 1962). Judge Pearson wrote, 
id. at 508, that: “The question then is: 
Must a defendant waive the benefits of 
the Dead Man’s Statute in order to call 
to the court’s attention, upon motion for 
summary decree, the fact that there is 
no evidence to prove plaintiff’s case ex- 
cept that barred by the statute? It seems 
to me that the extension of the principle 
of waiver to cover this use of the deposi- 
tion at a summary judgment proceed- 
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ing is against the spirit of the summary 
judgment rule. The purpose of summary 
judgment is to allow the chancellor to 
dispose of a case prior to trial, rather 
than to put the parties and the court to 
the expense of an unnecessary trial. I 
can think of no better way that the of- 
fice of the rule can be exemplified than 
by preventing a trial at which the plain- 
tiff would be unable to prove his case 
because of the existence of a rule of evi- 
dence. 

“T would therefore hold that the use 
of the plaintiff’s deposition for the pur- 
pose of showing that no other evidence 
existed to the conversations which were 
claimed to be the basis of the action did 
not waive the benefit of the Dead Man’s 
Statute upon the trial of the merits of 
the cause.” 

4 The court also found that the 
decedent’s deposition testimony was ad- 
missible under the dead man’s statute 
itself, because the decedent was, during 
her deposition, “examined on... her own 
behalf regarding the oral communica- 
tion.” Fia. Star. §90.602(2)(a) (modern 
language). Glickman may be viewed as 
an anomaly because the appellate court 
may have been influenced by the fact 
that the attorney for the estate did not 
timely object to the direct testimony of 
Mr. Cohen or the reading of the 
decedent’s deposition; but, admittedly, 
the issue of waiver was not addressed 
in the opinion and the Third District 


Court has not receded from it. 

The interplay between Rule 
1.330(a)(3)(A) and FLa. Star. §90.602(1) 
also requires an evaluation—not under- 
taken in Glickman—of whether the 
dead man’s statute is a procedural stat- 
ute or a substantive law (a latter find- 
ing which would provide an indepen- 
dent basis for the statute to trump the 
rule). Kerr Construction, Inc. v. Peters 
Contracting, Inc., 767 So. 2d 610, 612- 
13 (Fla. 5th D.C.A. 2000). Notwith- 
standing that analysis, even the hold- 
ing in Glickman must be revisited 
where the deposition of the decedent 
was taken at a time when the decedent 
was, while alive, not a party to the law- 
suit. Brown v. Tanner, 164 So. 2d 848 
(Fla. 1st D.C.A. 1964) (a deposition of a 
party, since deceased, was inadmissible 
against defendants who were joined as 
parties after deposition was taken, cit- 
ing to treatises on evidence by Justice 
Jones and Professor Wigmore). 
Glickman proponents, though, may 
take it a step further and point to Saudi 
Arabian Airlines Corp. v. Dunn, 438 So. 
2d 116 (Fla. 1st D.C.A. 1983), which dis- 
tinguished Tanner by noting, id. at 119, 
that “it did not involve consideration of 
other independent evidentiary grounds 
for admitting the deposition,” namely 
Stat. §90.803(18)(b) (hearsay ex- 
ception for party’s statement of which 
the party has manifested an adoption 
or belief in its truth). 


www. com 


Locate 
Missing 
Heirs 


“Nobody’s Faster. 
No one’s Better. 
And, no firm is more 
qualified... Bar None.” 


— SINCE 1939 — 


Member 
Central Florida 


THE FLORIDA BAR JOURNAL/APRIL 2004 33 


| 
: 
| 
Jnternational Genealogical Research 
South Ridgewood Avenue Daytona Beach, Florida 32119 
“Locating the missing... A Morse Family Tradition Since 1939" 
‘Toll Free: 1-800-410-4347 
| 


Environmental and Land Use Law 


Most Unlikely to Succeed: Substantive Due 
Process Claims Against Local Governments 
Applying Land Use Restrictions 


by Joseph D. Richards and Alyssa A. Ruge 


he due process provisions 
found in the Fifth and 
14th amendments pro- 
vide that the government 
shall not take a person’s life, liberty, 
or property without due process of 
law. Because the 14th Amendment 
applies to the states, and state law 
is relevant in local government land 
use restrictions, this article will fo- 
cus primarily on the 14th Amend- 
ment due process clause. The clear 
language of the 14th Amendment 
means that a state must use suffi- 
ciently fair and just legal proce- 
dures whenever it is going to take 
a person’s life, liberty, or property.! 
However, while the language of the 
due process clause literally imposes 
only procedural obligations upon 
the government, it is well settled 
that the due process clause also 
imposes substantive restraints.” 
The doctrine of substantive due pro- 
cess holds that the due process 
clause not only protects basic pro- 
cedural rights, but also protects 
basic substantive rights.* 
Examining a constitutional claim 
for deprivation of a property inter- 
est‘ requires two inquires: 1) 
whether a constitutionally pro- 
tected property interest is at stake 
and 2) whether that interest was 
deprived for an improper motive or 
by arbitrary and capricious means.° 
To establish a violation of either 
substantive or procedural due pro- 
cess, a deprivation of a property or 
liberty interest must initially be 
shown.® The Supreme Court has 
determined that property interests 
are not created by the Constitution. 
Rather, they are created and their 


The doctrine of 
substantive due 


process holds that the 


due process clause 


not only protects basic 


procedural rights, but 
also protects basic 
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dimensions are defined by existing 
rules or understandings that stem 
from an independent source (i.e., 
state laws) that secure benefits and 
that support claims of entitlement 
to those benefits.’ “Property” in- 
cludes both traditional notions of 
property, such as ownership and 
possessory interests in personal be- 
longings, realty, chattel, and money, 
as well as newer statutory entitle- 
ments, such as public education,* 
welfare benefits,’ and continued 
public employment.'® There must 
be a legitimate claim, or “entitle- 
ment” to a benefit under state or 
federal law,'! to show a deprivation 
of a property or liberty interest.’ 
Recent years have seen a prolif- 
eration of property interest claims 
by landowners. Many of these 
claims arise when a local govern- 
ment applies land use restrictions 
to a landowner’s property. The two 
most common types of land use re- 
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strictions utilized by local govern- 
ments are zoning ordinances and 
building codes. While all intentional 
governmental deprivations of prop- 
erty require fair process, what con- 
stitutes fair process varies accord- 
ing to the circumstances of the 
deprivation.'* Although a protected 
property interest may give rise to 
substantive and procedural due 
process claims, a landowner assert- 
ing a substantive due process claim 
against a local government apply- 
ing land use restrictions must over- 
come major hurdles to succeed. This 
article addresses why in most cases, 
substantive due process claims 
against local governments applying 
land use restrictions are “most un- 
likely to succeed.”" 


Substantive Due Process 

In general, the notion of proce- 
dural due process protection dic- 
tates that appropriate and just pro- 
cedures be used whenever the 
government takes a person’s prop- 
erty. Substantive rights are those 
general rights that reserve to the 
individual the power to possess or 
to do certain things, despite the 
government’s desire to the con- 
trary.'° Substantive due process 
protection is reserved not merely for 
unwise or erroneous governmental 
decisions, but for egregious abuses 
of governmental power shocking to 
the judicial conscience.'* Judged by 
the exceedingly small numbers of 
claimants who prevail under that 
standard, it appears that the judi- 
cial conscience is not easily shocked 
when it comes to the application of 
local land use restrictions. 
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Executive vs. 
Legislative Conduct 
Landowners opposing land use 
restrictions as applied by local gov- 
ernments frequently allege that the 
deprivation of a property interest 
violates substantive due process, 
but these claims—typically raised 
under §1983 of the Civil Rights 
Act—are rarely successful. Success 
is elusive because to establish a sub- 
stantive due process claim, a plain- 
tiff must show that the offending 
governmental acts were legislative 
conduct. The 11th Circuit enunci- 
ated this principle in McKinney v. 
Pate, 20 F.3d 1550 (11th Cir. 1994). 
After McKinney, §1983 substantive 
due process claims stemming from 
nonlegislative deprivations of state- 
created property interests were no 
longer cognizable.'’ The principle of 
this wrongful termination case was 
later extended to the land-use area. 
A significant Florida case to adopt 
this principle was City of Pompano 
Beach v. Yardarm Restaurant, Inc., 
834 So. 2d 861, 869-70 (Fla. 4th DCA 
2002),'* which applied the principle 
to a dispute over building permits. 
In Yardarm, the court stated execu- 
tive acts such as issuing or revok- 
ing building permits do not have 
substantive due process protection. 
Legislative power is generally re- 
served for a city council or board of 
county commissioners. Although 
zoning and building officials may 
have discretionary authority, that 
discretion is not the same as the 
authority to make policy decisions. 
Therefore, the application of land use 
restrictions by zoning and building 
officials is clearly executive conduct. 
Another hurdle in challenging the 
application of a land use restriction 
is proving the existence of a property 
interest. Florida law creates no prop- 
erty interest in either the possession 
of a building permit,” or in the appli- 
cation for a building permit.”' The 
Florida Supreme Court has recog- 
nized the general rule that a “build- 
ing permit issued in violation of law 
or under mistake of fact may be re- 
scinded.”” 
In Hynes v. Pasco County, 801 F.2d 
1269 (11th Cir. 1986), the plaintiff 
brought a §1983 action based on the 


zoning board’s revocation of a permit 
that was mistakenly issued by Pasco 
County. The building permit allowed 
construction in violation of the appli- 
cable zoning ordinance. The Hynes 
court upheld a dismissal of the §1983 
claims for failure to state a cause of 
action. The court found that the plain- 
tiff had attempted to raise the nor- 
mal operation of a zoning system to a 
constitutional level.”’ A property in- 
terest does not exist when a permit 
was mistakenly issued and equitable 
estoppel is not available.” In addition, 
no property exists in future permits 
unless the landowner can meet the 
requirements for the permits.” With- 
out the permit or the right to future 
permits, there is no property interest 
to support a §1983 claim.” 


Fifth Amendment Issues 

When a government seeks to re- 
scind or deny a permit, a taking 
claim often follows.”’ In Key Haven 
v. Board of Trustees, 427 So. 2d 153 
(Fla. 1982), the court addressed 
claims related to the denial of an 
environmental permit. The court 
stated that when a plaintiff is de- 
nied a permit, after exhausting all 
administrative remedies, the plain- 
tiff has two options: 1) appeal the 
denial to the appropriate appellate 
court, or 2) bring a separate circuit 
court action for a taking.”* By bring- 
ing an inverse condemnation action, 
however, the plaintiff accepts the 
permit denial as correct and is 
merely left with a claim for a tak- 
ing. Once an option is chosen, the 
plaintiff cannot then go after the 
other option.”® This principle was 
affirmed by the Florida Supreme 
Court in Atlantic International Inv. 
v. State, 478 So. 2d 805, 807 (Fla. 
1985), in which the court stated, 
“Once a party agrees to the propri- 
ety of the action and chooses the cir- 
cuit court forum, it is estopped from 
any further denial that the action 
itself was improper.”*” 


Other Due Process 
Considerations 

The right not to be subject to ar- 
bitrary or capricious action by gov- 
ernmental, legislative, or adminis- 
trative action is a substantive due 


process right. However, much to 
their dismay, landowners and devel- 
opers are discovering from many 
federal court decisions that as the 
degree of discretion that can be ex- 
ercised by a government decision- 
making body increases, the less 
likely it is that they will be deemed 
to have any property interest to pro- 
tect, regardless of how arbitrarily 
that discretion is exercised in a par- 
ticular case.*! This approach is par- 
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ticularly evident in the Second, 
Fourth, and Sixth circuits, which 
require, as a threshold step before 
even reaching the alleged substan- 
tive due process violation, that the 
plaintiff landowner or developer 
first prove a legitimate claim of en- 
titlement to a desired land use or 
approval so as to establish a pro- 
tected property interest in the ben- 
efit sought from the decision-mak- 
ing authority.** Other circuits, 
notably the First and Seventh, re- 
gard land use disputes as political 
disputes rarely containing facts suf- 
ficient to state a substantive due 
process claim.** Only one circuit, the 
Third, has concluded that ownership 
of property, in and of itself, is a prop- 
erty interest that deserves substan- 
tive due process protection.** This 
inconsistency among the federal cir- 
cuits can be attributed largely to the 
fact that the U.S. Supreme Court 
has not given lower federal courts 
adequate guidance on how to deal 
with land use cases involving sub- 
stantive due process claims or arbi- 
trary and capricious action by local 
governments. As a result, plaintiffs 
have many hurdles to overcome to 
assert a substantive due process 
claim against a local government. 

Another hurdle a plaintiff may face 
is that the official may be absolutely 
or qualifiedly immune.* Qualified 
immunity, mostly applicable to the 
application of land-use regulations, 
exists for discretionary acts so long 
as those acts do not violate clearly 
established constitutional rights. The 
actions to enforce zoning ordinances 
and to deny permits are clearly dis- 
cretionary functions.” For an asserted 
right to be clearly established for pur- 
poses of qualified immunity, “the con- 
tours of the right must be sufficiently 
clear that a reasonable official would 
understand that their action violates 
that right.”*’ 

When government legislation lim- 
its a fundamental right, strict scru- 
tiny will be applied and the govern- 
mental action will be upheld only if 
it is necessary to promote a compel- 
ling state interest. In all other cases, 
the mere rational basis test is ap- 
plied, and the governmental action 
will be upheld if it is rationally re- 


lated to any conceivable legitimate 
government interest. The ownership 
or use of property is not considered a 
fundamental right.** Therefore, land 
use restrictions are evaluated under 
the rational basis test. Because it is 
difficult to fail the rational basis test, 
most governmental action examined 
under this standard will be upheld 
unless it is arbitrary or capricious. 
Under the strict scrutiny standard, 
the governmental action will be up- 
held only if it is necessary to achieve 
a compelling state interest. Under the 
rational basis test standard, however, 
the governmental action is presumed 
valid.** That presents another diffi- 
culty for landowners challenging the 
application of land use restrictions 
because the challenger has the bur- 
den of proof.*® This is a very difficult 
burden to meet, considering the def- 
erence given to local governments 
under the rational basis standard. 
Because the ownership or use of prop- 
erty is not considered a fundamen- 
tal right, its regulation has been lib- 
erally tolerated by courts. 


Procedural Due Process 

The 14th Amendment only protects 
against deprivations accomplished 
“without due process of law.”*’ Before 
a landowner brings a suit for denial 
of procedural due process, all of the 
available processes must have been 
pursued.* The opportunity for a hear- 
ing“ is required to satisfy due process 
requirements.** Plaintiffs who are 
granted a hearing, are represented by 
counsel, and enter into a settlement 
agreement have been given due pro- 
cess.*° A landowner cannot try to sub- 
vert the meaning of the due process 
clause by claiming not to have had a 
hearing, if in fact the landowner chose 
to settle and gave up the opportunity 
for a hearing. Furthermore, no sub- 
stantive due process claim is available 
for rights created solely by state law 
such as a building permit.“ 


Conclusion 

Under either the Fifth or 14th 
amendment, landowners taking on 
local governments are unlikely to suc- 
ceed. Substantive due process claims 
against local governments are rarely 
successful and most fail as a matter of 
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law. When a local government decides 
to apply a land use restriction, substan- 
tive due process claims can safely be 
voted “most unlikely to succeed.” O 


1 Unlike substantive rights, proce- 
dural rights are rights that dictate how 
the government can lawfully go about 
taking away a person,s property, free- 
dom, or life when the law otherwise 
gives the government the power to do 
so. It is well established that local gov- 
ernments may adopt zoning ordinances 
that regulate the way property may be 
used. The source of all zoning regula- 
tions is state law and local ordinances, 
not the U.S. Constitution. Sullivan Prop- 
erties, Inc. v. City of Winter Springs, 899 
F. Supp. at 593 (M.D. Fla. 1995). Such 
regulations do not amount to a taking 
as long as they substantially advance 
legitimate state interests and do not 
extinguish a fundamental attribute of 
ownership. Agins v. Tiburon, 447 US. 
255 (1980). Local governments often at- 
tempt to place conditions on a 
landowner’s building permits. Such con- 
ditions constitute an uncompensated 
taking unless 1) the government can 
show that the condition relates to a le- 
gitimate government interest and 2) the 
adverse impact of the proposed build- 
ing is roughly proportional to the loss 
caused to the property owner. Nollan v. 
California Coastal Commission, 483 U.S. 
825 (1987); Dolan v. City of Tigard, 512 
US. 374 (1994). 

? The Supreme Court has developed a 
broader interpretation of the due process 
clause, known as substantive due process. 

3 Today’s concept of substantive due 
process appears to have its roots in the 
1857 Supreme Court decision of Dred 
Scott v. Sandford, 60 U.S. 393. In Dred 
Scott, the Supreme Court held that a 
slave taken into free territory could not 
become free because the slave-owner’s 
property rights would be jeopardized. So, 
even though Dred Scott moved to a free 
state, he was required to remain a slave 
because the Supreme Court determined 
that the slave-owner had a protected 
property interest. 

‘A plaintiff’s property interest for 
§1983 purposes is defined by state law. 
Mackenzie v. City of Rockledge, 920 F.2d 
1554, 1559 (11th Cir. 1991); Board of 
Regents v. Roth, 408 U.S. 564, 577 (1972); 
Reserve v. Longboat Key, 17 F.3d 1374 
(11th Cir. 1994). 

5 Baker v. McCollan, 443 U.S. 137, 140 
(1979); Mackenzie, 920 F.2d 1554, 1558. 

® The due process clause does not, in 
and of itself, create property or liberty 
interests. The purpose of the due pro- 
cess clause is to provide procedural safe- 
guards against the arbitrary deprivation 
of existing property or liberty interests. 

7 Roth, 408 U.S. 564, 577 (1972). 

5 Goss v. Lopez, 419 U.S. 565 (1975) 
(holding that there is a property interest 
in public education when school atten- 
dance is required and a significant sus- 


2 

its: 

| 

} 

= if 

} 

} 

| 

} 

| 

| 

| 


pension requires procedural due process). 

® Goldberg v. Kelly, 397 U.S. 254 (1970). 

10 Arnett v. Kennedy, 416 US. 134 (1974). 

11 These benefits arise from the exist- 
ence of objective standards of eligibility 
for public employment, licenses, public 
assistance, and other government-dis- 
posed commodities. 

” Roth, 408 U.S. 564. 

13 Reserve, 17 F.3d at 1374. Procedural 
due process claims are normally evalu- 
ated on the basis of the Mathews v. 
Eldridge formula that weighs the strength 
of the private interest together with the 
procedures necessary to protect the inter- 
est against the pertinent state interests. 
424 U.S. 319 (1976). However, procedural 
due process claims arising out of random 
and unauthorized conduct are evaluated 
under the Parratt/Hudson doctrine. 

‘4 The reader should note the distinc- 
tion between a local government apply- 
ing a land use restriction and a local gov- 
ernment adopting a land use restriction. 

‘5 There are potentially three different 
meanings of substantive due process: 1) 
the incorporation of the various aspects 
of the Bill of Rights against the states, 
2) the creation of un-enumerated fun- 
damental constitutional rights, such as 
the right of privacy, by implying the right 
from the liberty aspect of the due pro- 
cess clause, and 3) the requirement that 
governmental action that deprives indi- 
viduals of life, liberty, or property be 
reasonably related to the police power, 
that is, the health, safety, welfare, or 
morals of the community. 

‘6 Any substantive due process viola- 
tion must “shock the conscience.” Sac- 
ramento County v. Lewis, 523 U.S. 833, 
847 (1998); United Artists v. Warrington, 
316 F.3d 392, 394-95 (3d Cir. 2003) (ex- 
tending the cons—ience shocking stan- 
dard to land use cases). 

7 Reserve, Ltd. v. Town of Longboat Key, 
933 F. Supp. 1040, 1043-44 (M.D. Fla. 
1966) (Reserve II). 

18 Pompano Beach v. Yardarm Restau- 
rant, Inc., 834 So. 2d 861, 869-70 (Fla. 
4th D.C.A. 2002), reh’g denied; see also 
Henniger v. Pinellas County, 7 F. Supp. 
2d 1334, 1339 (M.D. Fla. 1998). Execu- 
tive acts only have procedural due pro- 
cess protection. Yardarm, 834 So. 2d at 
869; Scala v. Winter Park, 116 F.3d 1396, 
1401 (11th Cir. 1997) (determining that 
final policy-making authority does not 
vest in an official whose decisions are 
subject to administrative review). 

19 Whether an official has policy-mak- 
ing authority is a question for the court. 
Ruben-Postal, 573 So. 2d 298, 301-02. 

20 Marine One, Inc. v. Manatee County, 
877 F.2d 892, 894 (11th Cir. 1989). There 
may be a property interest in a permit 
only if circumstances exist that give rise 
to equitable estoppel. Reserve, 17 F.3d 
at 1374. Equitable estoppel is not a 
cause of action for monetary damages. 
City of Cape Coral v. Landhal, Brown, 
and Weed Assoc., 470 So. 2d 25, 27 (Fla. 
2d D.C.A. 1985). There is no cause of 
action for the manner in which a local 
government exercises its governmental 


function of issuing or refusing to issue 
permits and such actions are immune 
from an action for damages. To invoke 
the doctrine of equitable estoppel, a 
property owner must 1) in good faith, 2) 
rely upon some act or omission of the 
government, 3) to make a substantial 
change in position or incur such exten- 
sive obligations and expenses that it 
would be highly inequitable and unjust 
to destroy the right the owner acquired. 
Hollywood Beach Hotel Company v. City 
of Hollywood, 329 So. 2d 10, 15-16 (Fla. 
1976) (citing Sakolsky v. City of Coral 
Gables, 151 So. 2d 433 (Fla. 1963)). Fur- 
thermore, estoppel cannot be applied 
against a local government to accom- 
plish an illegal result. Branca v. City of 
Miramar, 634 So. 2d 604, 607 (Fla. 1994); 
Godson, 8 So. 2d 497, 498 (Fla. 1942) 
(holding that a “building permit issued 
in violation of law or under mistake of 
fact may be rescinded”). 

21 Mackenzie, 920 F.2d 1554, 1558 (cit- 
ing Boynton Beach v. Carroll, 272 So. 2d 
171, 173 (Fla. 4th D.C.A.). The only way 
to challenge the propriety of a permit 
denial on constitutional infirmities is on 
direct review of the administrative 
agency’s action in the appellate court. 
Key Haven, 427 So. 2d at 159. 

22 Godson v. Surfside, 8 So. 2d at 498; 
Dade County v. Gayer, 388 So. 2d 1292, 
1294 (Fla. 3d D.C.A. 1980) (holding a 
county cannot be estopped by unautho- 
rized acts of its officers). 

23 Hynes, 801 F.2d at 1270. 

24 Estoppel is awarded against a govern- 
ment only under rare and exceptional cir- 
cumstances. Council Brothers, Inc. v. City 
of Tallahassee, 634 So. 2d 264, 266 (Fla. 
1st D.C.A. 1994) (citing North American Co. 
v. Green, 120 So. 2d 603, 610 (Fla. 1959)). 

25 Spence v. Zimmerman, 873 F.2d 256, 
258-59 (11th Cir. 1989). 

26 Reserve, 17 F.3d at 1379; Hynes v. Pasco 
County, 801 F.2d 1269 (11th Cir. 1986). 

27 The 11th Circuit has stated that any 
land use decision that is confiscatory falls 
under the takings clause found in the Fifth 
Amendment and no separate cause of ac- 
tion for a 14th Amendment due process 
taking exists. Villas of Lake Jackson, Ltd. 
v. Leon County, 121 F.3d 610, 613 (11th 
Cir. 1997). In a Fifth Amendment taking 
action, a plaintiff must show a depriva- 
tion of all beneficial use of the property. 
That is extremely difficult for a plaintiff 
to do because unless the full bundle of 
property rights is taken, there is no tak- 
ing. Id. at 614. 

28 Key Haven, 427 So. 2d at 159-60. 

29 Id. at 160. 

31 [In Collins v. City of Harker Heights, the 
Supreme Court stated that it “has always 
been reluctant to expand the concept of sub- 
stantive due process because guideposts for 
responsible decision making in this un- 
charted area are scarce and open ended.” 

82 Triomphe Investors v. City of 
Norwood, 49 F.3d 198, 202-03 (6th Cir. 
1995); Gardner v. Baltimore Mayor & 
City Council, 969 F.2d 63, 69 (4th Cir. 
1992); DLC Management Corp. v. Town 


of Hyde Park, 163 F.3d 124, 129-30 (2d 
Cir. 1998). 

33 See, e.g., Nestor Colon Medina & 
Sucesores, Inc. v. Custodio, 964 F.2d 32, 
45-46 (1st Cir. 1992); Coniston Corp. v. 
Village of Hoffman Estates, 844 F.2d 461, 
467 (7th Cir. 1988). 

34 DeBlasio v. Zoning Bd. of Adjust- 
ment, 53 F.3d 592, 599-600 (3d Cir. 1995) 
(relying upon the analysis in Bello v. 
Walker, 840 F.2d 1124 (3d Cir. 1988). 

3° In addition to Butz v. Economou, 
there are numerous cases giving abso- 
lute immunity to administrative officials 
in initiating and conducting administra- 
tive proceedings. Qualified immunity 
exists for discretionary acts so long as 
those acts do not violate clearly estab- 
lished constitutional rights. 

36 See, e.g., Junior v. Reed, 693 So. 2d 
586 (Fla. 1997). 

37 Anderson v. Creighton, 483 U.S. 635, 
640 (1987). This is an objective legal 
standard set forth in Harlow uv. 
Fitzgerald, 457 U.S. 819. See also Davis 
v. Scherer, 468 U.S. 183, 194-95 (1984). 

38 Fundamental rights include all First 
Amendment rights, the right to vote, the 
right to travel, and the right to privacy. 
Real property and reputation are not 
fundamental rights afforded substantive 
due process protection. Collins, 38 F. 
Supp. 2d at 1342, 1344. 

3° The strict scrutiny standard is ap- 
plied when a suspect classification or 
fundamental right is involved. The own- 
ership and use of property is not consid- 
ered a fundamental right. 

40 This is unlike the strict scrutiny test, 
when the government has the burden 
of proving that the governmental action 
is necessary. 

41 Baker v. McCollan, 443 U.S. 137, 145. 
Collins, 38 F. Supp. 2d 1338, provides a 
discussion of what process is due. 

*” Henniger, 7 Supp. at 1338. 

‘S A “hearing” does not necessarily 
mean an actual hearing. 

44 See Collins, 38 F. Supp. 2d 1338 for a 
discussion of what process is due. 

‘5 Whether a landowner agreed to the 
propriety of the action by a settlement 
or whether it was judicially determined 
is irrelevant. Atlantic, 78 So. 2d at 807. 

46 McKinney, 20 F.3d at 1553-54 (sup- 
porting a dismissal for failure to state a 
§1983 claim). 
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City, County and Local Government Law 


Shade Meetings: Overview, Pitfalls, 
and Recommended Changes 


his article discusses the 

scope of the attorney-cli- 

ent exemption to the 

Sunshine Law and the 
procedures that must be followed to 
properly hold an attorney-client ses- 
sion. The article also analyzes case 
law interpreting the attorney-client 
exemption and then concludes with 
specific recommendations to amend 
the statute to make it more useful 
for government entities. 


Overview 

It is the public policy of the State 
of Florida that all meetings of any 
board or commission of any state 
agency or authority, or any agency 
or authority of any county, munici- 
pal corporation, or political subdi- 
vision in which official acts are to 
be taken must be open to the pub- 
lic, and no formal action may be 
taken outside such a public meet- 
ing.’ The legislature has also 
broadly conferred standing upon 
any citizen to bring an action in the 
circuit court to enjoin a violation of 
this law, which is commonly re- 
ferred to as the “Sunshine Law.” 
Any public officer who participates 
in a meeting in violation of the Sun- 
shine Law is subject to a multitude 
of penalties, including a fine not 
exceeding $500,° a second degree 
misdemeanor,’ and attorneys’ fees 
at the trial level’ and on appeal.® 

When engaging in litigation a 
private citizen may hold private 
discussions with an attorney to dis- 
cuss litigation strategy and expen- 
ditures. However, prior to 1993, 
there was no exemption from the 
Sunshine Law that permitted a gov- 
ernment attorney to meet with cli- 
ents to discuss litigation strategy 
and expenditures.’ In 1993, the 


by Mark Goldstein 


To hold a private 
meeting with a board, 
commission, or 
agency, the entity's 
attorney must 
carefully comply with 
the statutory 
procedures governing 
such exemption. 


Florida Legislature amended the 
Sunshine Law to allow government 
bodies to meet in private with the 
entity’s attorney to discuss pending 
litigation to which the entity is 
presently a party before a court or 
administrative agency.® 


Procedure to Hold 
Attorney-Client Session 

To hold a private meeting with a 
board, commission, or agency, the 
entity’s attorney must carefully 
comply with the statutory proce- 
dures governing such exemption. 
Specifically, the initial request for 
an attorney client session must be 
made by the attorney to the govern- 
ing body at a public meeting.’ Prior 
to holding the attorney client ses- 
sion, the government entity must 
give reasonable public notice of the 
time and date of the attorney-cli- 
ent session and the names of the 
persons who will be attending the 
session. Additionally, the attorney- 
client session must commence at an 
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open meeting in which the entity’s 
chair announces the commence- 
ment of the private attorney-client 
session, the estimated length of the 
session, and the names of the per- 
sons who will be attending the ses- 
sion.'° The discussion occurring at 
the private attorney-client session 
must be confined to settlement ne- 
gotiations or strategy related to liti- 
gation expenditures.'! Also, the en- 
tire attorney-client session must be 
transcribed by a court reporter and 
the transcript of the session filed 
with the entity’s clerk within a rea- 
sonable time after the session.” 


‘However, the transcript of the ses- 


sion is not available for public in- 
spection until after the conclusion 
of the litigation.'* Upon the conclu- 
sion of the attorney-client session, 
the public meeting is reopened, and 
the entity’s chair must announce 
that the attorney-client session has 
concluded.'* 


Pitfalls 

e Presence of Unauthorized Persons 

A government entity’s attorney is 
the individual who is ultimately re- 
sponsible to provide the board, body, 
or commission with the necessary 
advice on how to properly hold an 
attorney-client session. When faced 
with lawsuits brought by parties 
challenging the procedure em- 
ployed for an attorney-client ses- 
sion, one of the major problems ex- 
perienced by government entities 
involves the attendees at the ses- 
sion. It is the normal practice of gov- 
ernment bodies to have the entity’s 
clerk at all meetings to properly 
record and take minutes of the 
meeting. Government entities also 
regularly invite assistant city man- 
agers, assistant county administra- 
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tors, or department directors who 
have knowledge of the topic to be 
discussed at a meeting. However, 
the attorney-client session statutory 
exemption only permits the entity’s 
attorneys (including outside coun- 
sel), chief administrator, and the 
government body to meet in private, 
to the exclusion of all other staff and 
consultants.!° 

In School Board of Duval County 
v. Florida Publishing Co.,670 So. 2d 
99 (Fla. lst DCA 1996), a newspa- 
per filed a petition for writ of man- 
damus seeking to compel the school 
board to make available for the 
newspaper’s inspection the tran- 
scripts of an attorney-client session 
held by the school board. The appel- 
late court upheld the trial court’s 
decision requiring the production of 
the transcripts because the school 
board had converted the attorney- 
client “shade” session into a public 
meeting by inviting unauthorized 
staff members and a consultant into 
the attorney-client session. To avoid 
the embarrassing consequences as- 
sociated with bringing unauthorized 
individuals into an attorney-client 
session, the attorney for the govern- 
ment entity should discuss the is- 
sue prior to the session with the 
entity’s chief administrator. 

¢ No Voting or Final Decisions 

A government attorney also must 
ensure that the subject matter of the 
attorney-client session does not 
stray beyond the discussions autho- 
rized by the statutory exemption. 
Specifically, the attorney should en- 
sure that no votes are taken during 
the session and that no final deci- 
sions concerning settlement are 
made."* Instead, the client’s position 
can be ascertained by asking each 
individual public official for his or 
her thoughts on a proposed strategy 
or settlement. 

e Litigation Must be Pending 

At times, a government entity 
may receive a notice of claim or may 
otherwise have good reason to be- 
lieve that litigation against it is 
imminent. In such a case, the 
entity’s attorney may be approached 
by a public official desiring to hold 
an attorney-client session with 
other members of the governing 


body. However, the statute only pro- 
vides for an attorney-client session 
to discuss pending litigation and, 
therefore, no attorney-client session 
may occur until a lawsuit or other 
legal proceeding is actually insti- 
tuted.'’ A lawsuit filed against or 
involving one of the agency’s public 
officials may be considered pending 
litigation against the entity if the 
entity is the real party in interest.'* 

¢ Transcript Becomes Public Record 

Many public officials have never 
had their depositions taken and 
when they see that there is no audi- 
ence, some officials may tend to 
speak more freely than the entity’s 
attorney desires. In fact, in serving 
as an attorney for a public entity, I 
had the experience in one attorney- 
client session of having an elected 
official refer to a developer as a 
crook. At the outset of the session, 
the public officials should be re- 
minded that there is a court reporter 


and that upon the conclusion of the» 


litigation the press and individuals 
will be permitted to inspect and copy 
the transcript of the attorney-client 
session. 


Recommended Changes 
F.S. §286.011(8) should be 
amended in several ways to make 
attorney-client sessions more useful 
to public entities. First, the statute 
should be amended to permit con- 
sultants and appropriate staff to 
attend the attorney-client sessions. 
In complex litigation, the entity’s 
attorney and chief administrative 
officer may not have all of the tech- 
nical expertise to provide the gov- 
erning body with the detailed, per- 
tinent information required to 
evaluate a lawsuit. Often, expert wit- 
nesses retained by the entity in con- 
nection with the litigation and the 
entity’s administrative staff are best 
suited to respond to inquiries by the 
governing body concerning the tech- 
nical aspects of the lawsuit. In the 
context of labor negotiations, there is 
statutory precedent for allowing 
staff members with knowledge of 
the issues to attend closed door 
meetings with the governing body."® 
Second, the statute should be 
amended to permit the public entity 


to hold an attorney-client session 
upon receiving a notice of claim.” 
This amendment would serve the 
public interest because it would al- 
low the public entity to consider and 
potentially resolve a claim before 
protracted and expensive litigation 
is instituted. 


Conclusion 

The attorney-client session is a 
great tool to be utilized by an attor- 
ney representing a government en- 
tity. However, the entity must 
strictly comply with the statutory 
procedures because a great deal of 
harm can be caused if those proce- 
dures are not followed. O 


1 Fra. Stat. §286.011(1). 

2 Fria. Stat. §286.011(2). The “Sun- 
shine Law” moniker is also commonly 
used to refer to the public records law, 
which is not discussed in this article, but 
can be found at F1a. Start. §119.07. 

3 Fra. Star. §286.011(3)(a). 

* Fra. Star. §286.011(3)(b). 

5 Fra. Star. §286.011(4). 

6 Fra. Star. §286.011(5). 

7 Neu v. Miami Herald Publishing Co., 
462 So. 2d 821 (Fla. 1985). 

8 Fia. Stat. §286.611(8). 

9 Star. §286.011(a). 

1 Fria. Stat. §286.011(8)(d); City of 
Dunnellon v. Aran, 662 So. 2d 1026 (Fla. 
5th D.C.A. 1995). 

1 Fria. Star. §286.011(8)(b). 

2 Fra. Star. §286.011(8)(c). 

18 Fla. Star. §286.011(8)(e). 

M4 Bia. Stat. §286.011(d). 

15 Zorc vu. City of Vero Beach, 722 So. 2d 
891 (Fla. 4th D.C.A. 1998). 

16 Bruckner v. City of Dania Beach, 823 
So. 2d 167 (Fla. 4th D.C.A. 2002); Zorc 
v. City of Vero Beach, 722 So. 2d 891 (Fla. 
4th D.C.A. 1998). 

7 Op. Att’y Gen. Fla. 98-21. 

18 Brown v. City of Lauderhill, 654 So. 
2d 302 (Fla. 4th D.C.A. 1995). 

19 Fia. Stat. §447.605(1). 

20 Fia. Stat. §768.28(6). 
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lorida’s appellate rules 
were amended in 2001, re- 
quiring for the first time 
that initial briefs identify 
the standard of review applicable 
to each issue raised.’ Since that 
change went into effect, appellants’ 
lawyers have searched Florida case 
law in vain, seeking a standard 
more precise than “abuse of discre- 
tion” to govern review of many rul- 
ings that involve questions of law, 
or of mixed law and fact. On many 
often raised issues, several jurisdic- 
tions have more finely tuned their 
appellate standards of review than 
has Florida. Tactful citation of out- 
of-state authorities in the manda- 
tory standard-of-review portion of 
the briefing process is of great po- 
tential benefit, both to appellate cli- 
ents and to the uniform adminis- 
tration of justice in this state. 

As every Florida lawyer who 
handles appeals is well aware, 
“abuse of discretion” is routinely 
relied on by our appellate courts in 
a wide range of contexts as the ap- 
propriate standard of review, more 
often than not with a citation to 
Canakaris v. Canakaris, 382 So. 2d 
1197 (Fla. 1980). That case is regu- 
larly quoted for the proposition that 
“the appellate court must fully rec- 
ognize the superior vantage point 
of the trial judge .. . . If reasonable 
men could differ as to the propriety 
of the action taken by the trial court, 
then the action is not unreasonable 
and there can be no finding of an 
abuse of discretion.” That language 
is almost immediately preceded in 
Canakaris by a less often quoted, but 
important, qualification: 
[A]ppellate courts must recognize the 


Appellate Practice and Advocacy 


by Nancy Ryan 


“Abuse of discretion” 
is routinely relied on 
by our appellate 
courts in a wide 
range of contexts as 
the appropriate 
standard of review. 


distinction between an incorrect appli- 
cation of an existing rule of law and an 
abuse of discretion. Where a trial judge 
fails to apply the correct legal rule, as 
when he refuses to terminate periodic 
alimony upon remarriage... , the ac- 
tion is erroneous as a matter of law. This 
is not an abuse of discretion. The ap- 
pellate court in reviewing such a situa- 
tion is correcting an erroneous applica- 
tion of a known rule of law. However, 
where the action of the trial judge is 
within his judicial discretion, as in the 
establishment of the amount of alimony 
..., the manner of appellate review is 
altogether different.* 


Florida case law does appropri- 
ately recognize, in numerous con- 
texts, that rulings on strictly legal 
matters may have involved “erro- 
neous application of a known rule 
of law”; review of those rulings is 
de novo.° That standard of review 
“involves no more than a determi- 
nation whether the issue was cor- 
rectly decided in the lower court.”° 
Review is de novo on purely legal 
issues such as whether summary 
judgment’ or dismissal* was cor- 
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Containing Canakaris: Tailoring Florida’s 
One-Size-Fits-Most Standard of Review 


rectly granted, what body of law 
applies to a particular question,° 
and whether a contract!’ or stat- 
ute'! was correctly construed. 
(Other states characterize the same 
non-deferential standard of review 
as “plenary,” “unlimited,” “free 
review,’'* “independent judg- 
ment,”” or “the right/wrong stan- 
dard.”"*) Florida law also correctly 
requires deference to trial courts’ 
findings on purely factual ques- 
tions, and to their rulings designed 
to maintain control of courtroom 
proceedings.'’ Various statutory 
and rule provisions expressly grant 
the trial courts further discretion 
in particular subject matter areas, 
as does common law.'* Older Florida 
cases firmly establish that such ar- 
eas of discretion are finite in scope, 
and that “[dliscretion is not avail- 
able as a support of a conclusion in 
the face of a positive rule of law to 
the contrary.”'? Many post- 
Canakaris opinions blur the for- 
merly clear distinction between rul- 
ings which are contrary to positive 
rules of law, and rulings which fall 
into discretionary subject areas but 
which constitute abuses of that dis- 
cretion in that they are altogether 
unsupported by the record.”° 
Many evidentiary questions, and 
virtually all questions relating to 
jury instructions, involve applica- 
tion or misapplication of known 
rules of law, not judicial discretion; 
such questions should be — but are 
not, in Florida — dealt with as legal 
questions, or at least as mixed ques- 
tions of fact and law, on appeal. 


Jury Instructions 
Florida appellate opinions, for the 
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most part, announce broadly that 
“trial courts are generally accorded 
broad discretion in formulating jury 
instructions .... [T]he standard of 
review to be applied to a decision to 
give or withhold a jury instruction 
is abuse of discretion ... . [I]f the 
jury instructions as a whole fairly 
state the applicable law, failure to 
give a particular instruction will not 
be error.””' At least 15 other juris- 
dictions deem questions of how to 
word the instructions in a given 
case, and whether to instruct a jury 
on a particular point, to be at least 
in part questions of law. Those ju- 
risdictions each apply a standard of 
review other than “abuse of discre- 
tion” to one or both of those ques- 
tions. 

In California, the courts hold that 
“[wlhether or not to give any par- 
ticular instruction in any particular 
case entails the resolution of a 
mixed question of law and fact that, 
we believe, is . . . predominantly le- 
gal. As such, it should be examined 
without deference.””? Six other 
and most federal courts,” 
also apply de novo review to all rul- 
ings on whether and how to instruct 
juries. Five states,” and at least one 
federal court,” view a ruling as dis- 
cretionary to the extent it resolves 
whether evidence has been intro- 
duced sufficient to support an in- 
struction, but strictly legal—hence 
warranting no deference—to the ex- 
tent it concerns how an instruction 
is worded. Some courts reverse that 
reasoning; they rule that courts 
have discretion in determining how 
to word instructions, but that the 
law governs whether evidence sup- 
ports an instruction.”’ The Wiscon- 
sin courts, while announcing that 
“abuse of discretion” applies in gen- 
eral to jury instructions, add that 
the instructions given must cover 
the law, and specify that the ques- 
tion of which laws cover a particu- 
lar set of facts will be reviewed de 
novo.”* 

As to a trial court’s response to a 
jury question, the Florida Supreme 
Court has held that “[w]here a jury 
is confused concerning a point of law, 
the court must exercise sound dis- 
cretion.””? The Hawaii courts hold 


that a trial court’s response to a jury 
question is “the functional equiva- 
lent of an instruction” and should 
be reviewed, like other jury instruc- 
tions, by a mixed standard.*° The 
Alaska courts, similarly, review 
questions regarding special verdict 
forms as they do all jury instruction 
questions: de novo.*! Florida courts, 
by comparison, “posses[s] exception- 
ally broad discretion” in the mat- 
ter.” 


Evidentiary Questions 

Virtually all evidentiary ques- 
tions are treated in Florida as mat- 
ters of pure judicial discretion. A 
rare exception appears in Ramirez 
v. State, 810 So. 2d 836 (Fla. 2001), 
where the Florida Supreme Court 
noted that rulings on the admissi- 
bility of novel scientific evidence 
(Frye** orders) are subject to de novo 
review.** The court in Ramirez 
erected a firm barrier between Frye 
orders and other trial court rulings 
on the admissibility of evidence. The 
latter, according to the court, are 
arrived at by weighing probative 
value against prejudicial value, and 
are appropriately scrutinized on 
appeal in light of an abuse of dis- 
cretion standard.* 

The Hawaii Supreme Court, in 
contrast, has articulated a clearly 
reasoned two-step process for review 
of evidentiary questions: Where a 
ruling involves a “judgment call” by 
the trial court as to whether evi- 
dence is more prejudicial than pro- 
bative, the appellate courts review 
for an abuse of discretion, but where 
the issue before the trial court was 
whether evidence is logically rel- 
evant, the ruling is reviewed by “the 
right/wrong standard.” Four other 
states hold that evidentiary rulings 
are in general discretionary but will 
be reviewed de novo to the extent a 
particular ruling “turns on a ques- 
tion of law,”*’ “was [or was not] made 
in accordance with accepted legal 
standards,”** “involves a misconcep- 
tion of the law,”*® or “turns on... 
interpretation of our law.” While 
the Florida courts occasionally an- 
nounce similar deference to a rule 
of law in the evidentiary context, 
they seldom apply it.*’ 


Bifurcated Review in Florida 

For some specific contexts, the 
Florida courts have adopted a bifur- 
cated standard of review like the one 
Hawaii uses for evidentiary matters, 
dividing trial court orders into fac- 
tual findings — which are accorded 
near-total deference — and legal rul- 
ings, which are reviewed de novo. 
The distinction is observed when the 
appellate courts review agency de- 
cisions*” and criminal sentencing 
decisions,*’ and in cases that involve 
constitutional issues such as dis- 
missal on due process grounds,“ 
suppression of evidence," or ineffec- 
tive assistance of counsel.** Gener- 
ally, the Florida courts recognize as 
to constitutional questions that 
“[djespite . . . deference to a trial 
court’s findings of fact, the appellate 
court’s obligation to independently 
review mixed questions of fact and 
law of constitutional magnitude is 
also an extremely important appel- 
late principle. This obligation stems 
from the appellate court’s responsi- 
bilities to ensure that the law is 
applied uniformly in decisions based 
on similar facts... .”* 

The two-step legal/factual ap- 
proach has been applied in Florida 
with great precision in selected cir- 
cumstances. For example, whether 
venue lies in a particular jurisdic- 
tion is a legal question, but whether 
a case should be moved from one 
proper venue to another is a factual 
question over which the trial courts 
have discretion.** Similarly, in the 
context of discovery violations, 
whether information was disclosed 
is a question of fact, but whether 
that information was material is a 
mixed question of fact of law sub- 
ject to independent appellate re- 
view.** Again similarly, while setting 
the amount of attorneys’ fees is typi- 
cally discretionary, questions of 
statutory or contractual interpre- 
tation that arise in attorneys’ fees 
disputes are dealt with as questions 
of law.®° 


Conclusion 

As Judge Griffin of the Fifth Dis- 
trict has noted in another context, 
“the district courts of appeal . . . fal[l] 
into a trap that we make for our- 
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selves over and over again. We seize 
on a phrase as a shorthand expres- 
sion ..., but before long the phrase 
becomes cant and grows far out of 
proportion to its true significance.””' 
“Abuse of discretion,” with a reflex- 
ive citation to Canakaris, has for no 
defensible reason become a shibbo- 
leth in far too many contexts. The 
clear distinction recognized in older 
cases between issues which are 
properly analyzed as legal and those 
properly analyzed as discretionary 
should be revived. In particular, the 
many purely legal questions pre- 
sented by disputes over jury instruc- 
tions and evidentiary issues should 
be separated from factual issues, 
and the sound bifurcated approach 
set out above should be applied to 
the disparate legal and discretion- 
ary questions that arise in those 
contexts. 
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Successfully Defending Employees 
in Noncompete and Trade Secret Litigation 


ierce economic competition 

and a highly mobile 

workforce have caused 

many employers to require, 
with unprecedented frequency, that 
their new hires and existing em- 
ployees execute noncompete agree- 
ments.' Noncompete agreements 
and their enforcement through liti- 
gation involve very high stakes, par- 
ticularly for the employee who faces 
a temporary, or perhaps permanent, 
loss of livelihood. Not only is litiga- 
tion often unpredictable and time- 
consuming, but it also becomes 
emotionally and financially drain- 
ing for the employee. Needless to 
say, employees who are presented 
with noncompete agreements 
should seek representation with an 
experienced employment attorney 
who will review the document care- 
fully and discuss the consequences 
of possibly being bound by legally 
enforceable restrictions on future 
employment in their chosen field. 
However, most representation of 
employees with respect to 
noncompete agreements comes only 
after the agreement has been 
signed and the employee must deal 
with the consequences of the agree- 
ment. This article will discuss some 
of the issues to be confronted in 
defending employees in 
noncompete or trade secret litiga- 
tion, and some strategies that 
might increase the chances of that 
defense being successful. 


Statutory Framework 

FS. §542.335 (2003) provides that 
a court will not enforce a 
noncompetition agreement unless 


by N. James Turner 


Determining whether 

the former employer 

materially breached 
the employment 

contract is of 
primary concern 
to the departing 
employee. 


it is in writing and signed by the 
employee.” The employer seeking 
enforcement of a noncompete agree- 
ment must establish the existence 
of one or more legitimate business 
interests justifying the noncompete 
provision. “Legitimate business in- 
terests” include, but are not limited 
to: 

1) Trade secrets, as defined in 
§688.002(4); 

2) Valuable confidential business 
or professional information that 
otherwise does not qualify as trade 
secrets; 

3) Substantial relationships with 
specific prospective or existing cus- 
tomers, patients, or clients; 

4) Customer, patient, or client 
goodwill associated with: 

a) An ongoing business or profes- 
sional practice, by way of trade 
name, trademark, service mark, or 
“trade dress”; 


b) A specific geographic location; 
or 

c) A specific marketing or trade 
area. 

5) Extraordinary or specialized 
training.” 

The employer must also establish 
that the language in the 
noncompete is reasonably neces- 
sary to protect the legitimate busi- 
ness interest or interests justifying 
the restriction. The employee may 
challenge the noncompete agree- 
ment by establishing that it is over- 
broad, overlong, or otherwise not 
reasonably necessary to protect the 
established legitimate business in- 
terests of the employer.’ In such 
cases, the court may modify the re- 
straint and grant only the relief 
reasonably necessary to protect 
such interest or interests.° These 
statutory defenses are not the only 
grounds for challenging a 
noncompete agreement. Other chal- 
lenges to noncompete agreements 
will be discussed below. 


Enforcement of 
Noncompete by Employer 

¢ Temporary Injunctive Relief 

Enforcement of a covenant not to 
compete usually begins with an ap- 
plication to the trial court for tem- 
porary injunctive relief, which is 
governed by Fla. R. Civ. P. 1.610. For 
the employee, defeating the 
employer’s application for a tempo- 
rary restraining order is of the 
greatest importance. If this pivotal 
battle is lost, the employee most 
likely will not have the emotional 
or financial resources to prosecute 
a successful appeal of the nonfinal 
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order granting the temporary in- 
junction. Months of being out of 
work in the employee’s most eco- 
nomically productive occupation 
will take its toll. Lost contact with 
former clients eventually results in 
the permanent loss of those custom- 
ers. Finally, the “wound” of having 
lost to the former employer on this 
critical decision may subsequently 
be aggravated by the “salt” being 
rubbed on it in the form of an award 
of attorneys’ fees to the employer if 
a final judgment is entered in favor 
of the employer.’ 

While the advantages of defeat- 
ing the application for temporary 
injunctive relief are obvious in 
terms of the employee’s short term 
financial status, a victory also en- 
hances the employee’s long-term 
litigation position, as it puts the 
employee in a much better bargain- 
ing position to work out a compro- 
mise with the litigious employer. 

Counsel for the employee defend- 
ing against a temporary injunction 
should preface the presentation to 
the trial court by citing the legal 
principle that the granting of a tem- 
porary injunction is an extraordi- 
nary and drastic remedy which 
should be sparingly granted.* Sec- 
ond, the employee’s legal memoran- 
dum should emphasize that the 
former employer seeking the tem- 
porary injunction must demonstrate 
that: 1) there is a likelihood of ir- 
reparable harm and the unavail- 
ability of an adequate remedy at 
law; 2) the employer has a substan- 
tial likelihood of success on the mer- 
its; 3) the threatened injury to the 
employer outweighs any possible 
harm to the employee; and 4) the 
granting of a temporary injunction 
will not disserve the public interest.® 

It is submitted that arguing 
against the existence of irreparable 
harm at the hearing on the applica- 
tion for temporary injunction is 
largely futile insofar as the Florida 
statute regulating noncompete 
agreements states that the violation 
of an enforceable restrictive cove- 
nant creates a presumption of ir- 
reparable injury to the employer 
seeking enforcement of a 
noncompete provision.'’ Moreover, 


the third and fourth requirements 
cited above as prerequisites for the 
issuance of a temporary injunction 
are somewhat nebulous and far too 
subjective to constitute the primary 
focus of the employee’s attack. Of 
the prerequisites that must be es- 
tablished in order to secure the tem- 
porary injunction, it is establishing 
a substantial likelihood of prevail- 
ing on the merits where the em- 
ployer has the most vulnerability. 

e Scope of the Order Granting 
Temporary Injunctive Relief 

While defeating the enforcement 
of the noncompete is always the pri- 
mary objective of the former em- 
ployee, limiting the scope of the in- 
junction may be the only result that 
is realistically attainable. 

A Florida Second District Court 
of Appeal decision provides some 
examples of issues that may arise 
regarding the scope of the injunc- 
tion. In Advantage Digital Systems, 
Inc. v. Digital Imaging Services, Inc., 
2003 WL 22848954 (Fla. 2d DCA 
2003), the language of the 
noncompetition agreements on 
which the temporary injunction was 
based stated that the employee: 


[W]ill not solicit for sales, service or sup- 
plies from Digital Imaging Services, Inc., 
customers. This noncompete agreement 
will apply both during employment and 
for a period of five (5) years after sepa- 
ration from Digital Imaging Services, 
Inc. This agreement will apply to the 
State of Florida. 


The injunction issued by the trial 
court went far beyond prohibiting 
solicitation, enjoining each of the 
men from “having any contact, 
whatsoever, with any customers of 
[Digital] pursuant to the 
noncompete agreement.” 

The appellate court held that the 
injunction practically rewrote the 
parties’ agreements by disallowing 
“any contact” with the employer’s 
customers.'! The court highlighted 
the limited scope of a nonsolicitation 
agreement, and reversed the injunc- 
tion because it exceeded the actual 
agreement. While the distinction 
between a noncompetition agree- 
ment and a nonsolicitation agree- 
ment seems obvious, the trial court 
confused them here. If a former cus- 
tomer approached the employee, the 
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district court concluded, that is not 
solicitation.’ 

Additionally, the injunction may 
need to distinguish between custom- 
ers that existed at the time of de- 
fendant/employee’s employment 
and prospective customers. In Ad- 
vantage Digital Systems, the 
employer’s complaint asserted only 
that the employees had knowledge 
of its “existing commercial customer 
relationships” and had contacted 
“existing customers.” The employer 
did not plead and prove the neces- 
sity of restraining its former em- 
ployees from soliciting any “specific 
prospective” customers.'® 


Common Law Defenses to 
Noncompete Enforcement 

© Look for a Material Breach 

While §542.335 contains statu- 
tory defenses, a court determining 
the enforceability of a noncompete 
agreement must consider all other 
pertinent legal and equitable de- 
fenses.'* Even if the noncompete 
agreement is a valid contract, there 
are still defenses to enforcement. For 
example, the trial court must consider 
the employee’s allegations that the 
employer committed a prior material 
breach of a dependent covenant in the 
contract in determining whether the 
employer has a substantial likeli- 
hood of success on the merits. 

If the employer materially 
breached the contract between it 
and the former employee prior to the 
employee’s alleged breach of the 
noncompete agreement, the 
employee’s obligation to comply 
with the noncompete may be re- 
lieved. Florida law holds that an 
employer's breach of an employment 
contract is a relevant factor in deter- 
mining whether it is entitled to a 
temporary injunction enforcing the 
covenant not to compete. In Cordis 
Corp. v. Prooslin, 482 So. 2d 486 (Fla. 
3d DCA 1986), the Third District 
Court of Appeal affirmed the trial 
court’s decision to deny a temporary 
injunction where there was evidence 
that the employer had breached the 
underlying contract, casting doubt 
on whether the employer was 
clearly entitled to success on the 
merits. The Prooslin court recog- 
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nized that if an employer is in 
breach or default under an agree- 
ment or when good cause is given 
for a former employee’s nonperfor- 
mance, there is no standing in eq- 
uity to seek an injunction. 

The employer’s failure to pay com- 
pensation under a contract of em- 
ployment is the most common ma- 
terial breach available as a defense 
to employees who have previously 
signed noncompete agreements. 
Florida courts have regularly denied 
injunctive relief in these situations. 

In Benemerito & Flores, M.D.s, 
PA. v. Roche, 751 So. 2d 91 (4th DCA 
1999), the professional employee 
presented evidence that her em- 
ployer breached the employment 
contract by failing to fully compen- 
sate her for services provided. The 
contract called for the physician/em- 
ployee not to compete if she left the 
employ of the professional associa- 
tion. The contract further provided 
for the payment of a bonus to her 
equal to the percentage collected in 
net fees. It was uncontroverted that 
the professional association violated 
the terms of the contract by lessen- 
ing the bonus due to the physician/ 
employee. The appellate court held 
that there was competent evidence to 
support the trial court’s finding that 
the association materially breached 
the employment contract by lessen- 
ing the bonus due to the physician 
and that the application for injunc- 
tive relief should have been denied. 

In the case of Troup v. Heacock, 
367 So. 2d 691 (Fla. lst DCA 1979), 
an insurance agent was employed 
pursuant to an employment contract 
to sell life and health insurance poli- 
cies. The employment contract was 
subject to termination at the will of 
the employer and provided that 
Troup would be paid a draw of $125 
per week. The employer unilaterally 
first reduced the draw to $100 per 
week and then to $50 per week. The 
appellate court reversed the trial 
court’s decision that granted a mo- 
tion for permanent injunction hold- 
ing that the reduction of the draw 
was a material breach of contract 
having the effect of releasing the 
employee from his obligations un- 
der the noncompete agreement. 


In Bradley v. Health Coalition, 
Inc., 687 So. 2d 329 (3d DCA 1997), 
the employee was employed as a 
plasma salesman pursuant to a 
written contract. In April 1994, the 
employee’s employment ended. The 
employer claimed that the employee 
voluntarily resigned; however, the 
employee claimed that he was forced 
to resign after he refused the 
employer’s instructions to engage in 
improper business practices. The 
employer filed an action attempting 
to enforce a noncompetition agree- 
ment signed by the employee. At the 
injunction hearing, the employee 
argued that his employer had ma- 
terially breached the employment 
agreement, thus releasing him from 
any further obligation thereunder. 
He contended, among other things, 
that after his employment ended, 
the employer wrongfully refused to 
pay certain commissions which he 
had earned. In reversing the trial 
court’s order entering the injunction 
based upon the noncompete, the 
court held that “if the employer 
wrongfully refuses to pay the em- 
ployee his compensation, the em- 
ployee is relieved of any further ob- 
ligation under the contract and the 
employer cannot obtain an injunc- 
tion.” 

Material breaches involving is- 
sues other than compensation can 
also serve to excuse the employee 
from compliance with the 
noncompete. In Harrison v. Palm 
Harbor MRI, Inc., 703 So. 2d 1117 
(Fla. 2d DCA 1997), the former em- 
ployee who signed a noncompete 
agreement, responded to her former 
employer’s application for a tempo- 
rary injunction by raising an affir- 
mative defense of breach of contract 
stating that the president of the 
company sexually harassed her re- 
sulting in her eventual resignation. 
While she admitted going to work 
for a competitor, she considered the 
noncompete agreement void as a 
result of employer’s president’s 
sexual harassment of her. The trial 
court rejected this argument stating 
that the sexual harassment claim 
did not void earlier agreements be- 
tween the parties, and that, in any 
event, there were other remedies for 


sexual harassment. The appellate 
court reversed the temporary in- 
junction and remanded the case to 
the trial court for further proceed- 
ings to determine the viability of her 
claim of sexual harassment as a con- 
tractual defense. By a parity of rea- 
soning, claims of discrimination and 
retaliation made under Title VII, the 
ADA and the ADEA, may also be the 
basis for establishing a material 
breach of an employment contract. 

In Thomas v. Federal Insurance 
Agency, 51 B.R. 653 (M.D. Fla. 1985), 
the employment contract stated 
that it could be terminated by either 
party by the giving of 60 days no- 
tice, or that the employer, without 
the giving of 60 days notice, could 
terminate the arrangement if the 
termination was for cause. In addi- 
tion to the provision on termination, 
the contract also set forth a 
noncompetition clause whereby the 
employee agreed not to enter into 
any competing insurance business 
and not to write any policies for any 
persons who were clients of the 
former employer. The employee 
claimed that his former employer 
wrongfully terminated the agree- 
ment by discontinuing the draw 
without 60 days notice and without 
cause, and that he was, therefore, 
not bound by the terms of the 
noncompetition clause. The judge 
ruled that it was clear that the 
former employer did not give 60 
days notice prior to its termination 
of the draw provision of the Agree- 
ment and that it was equally clear 
that the employee was not termi- 
nated for “cause.” The court con- 
cluded that the employer committed 
the first material breach of the con- 
tract, permitting the nonbreaching 
party to treat the breach as a dis- 
charge of his contractual liability. 
Therefore, the court held that the 
employee was not bound by the 
noncompete agreement. 

One area that is vastly overlooked 
in terms of establishing a material 
breach of contract as a defense to 
an action to enforce a noncompete 
agreement is a violation of the Fair 
Labor Standards Act (FLSA). In fis- 
cal 2003, the Wage and Hour Divi- 
sion of the Department of Labor’s 
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Employment Standards Adminis- 
tration recovered more than $212 
million in back wages — a 21 percent 
increase over the record setting 
amount in fiscal year 2002. During 
fiscal year 2003, 31,123 complaints 
were filed with the Department of 
Labor.'* The point is that the FLSA 
is violated on a regular basis by 
employers who have noncompete 
agreements with their employees. 

The starting point for claiming a 
violation of the FLSA as a material 
breach of an employment contract 
begins with the principle that the 
provisions of FLSA, and other laws 
in force at the time, must be read 
into and treated as a part of every 
employment contract that is subject 
to it.'’ Failing to pay an employee 
in accordance with the FLSA there- 
fore constitutes a material breach 
of the employment agreement that 
incorporates the noncompete provi- 
sion. One of the advantages of us- 
ing a violation of the FLSA as the 
basis for the claim of material 
breach is that the exemptions are 
to be construed narrowly and the 
employer has the burden of proving 
the exemption by “clear and affir- 
mative evidence.”'* 

The chances of success in arguing 
a prior material breach depend on 
several factors. For example, it is 
generally easier to convince a court 
of a prior material breach if the 
noncompete covenant is part of an 
overall employment contract which 
contains compensation and other pro- 
visions which were arguably 
breached, than if the covenant is a 
stand-alone agreement. It is generally 
easier to prove the breach of an ex- 
plicit term of the contract than an 
implied term, such as a requirement 
of existing law. However, even if a 
prior act of the employer is not a prior 
material breach, it may still be use- 
ful in the defense of “unclean hands.” 

“Unclean Hands” 

A well-known principle of law that 
cannot be overlooked by the attor- 
ney representing the employee in 
noncompete litigation is that “[o]ne 
who seeks the aid of equity must do 
so with clean hands.”"’ In Bradley 
v. Health Coalition, 687 So. 2d 329 
(3d DCA 1997), the employee, in 


An employee faced 
with the threat of 
imminent litigation 
through the filing of 
an injunction for 
alleged breach of a 
noncompete may 
wish to consider a 
preemptive strike. 


addition to claiming that he had not 
been fully compensated by his 
former employer, also attempted to 
offer the defense that the injunction 
should be denied under the doctrine 
of unclean hands. The employee con- 
tended that he was forced to resign 
after he refused to resell certain 
plasma products that had been re- 
turned by a customer. The employee 
believed the product had been ren- 
dered unsafe for medical use be- 
cause of its handling during ship- 
ping. Obviously, the employer took 
the position that the product was 
safe for use and ordered the em- 
ployee to resell it. The employee also 
contended that he was ordered to 
alter certain invoices to charge 
higher prices than the customers 
had agreed to pay. The employee 
contended that this constituted a 
fraud on the customers and that he 
refused to obey the instruction. The 
employer denied that any such in- 
struction was given. The trial court 
declined to consider either of these 
defenses, ruling that they could not 
be considered at a temporary injunc- 
tion hearing. The appellate court 
reversed and held that the employee 
was entitled to present these de- 
fenses in response to the application 
for temporary injunction. In the ap- 
pellate court’s view, if the employer 
ordered the employee to sell unfit 
products, or to alter invoices so as to 
defraud customers, and the employee 
was forced to resign for refusing to do 
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so, then the employer would have 
unclean hands and would not be en- 
titled to an injunction.” 


Striking First 

One strategy available to an em- 
ployee faced with the potential of 
being sued for violating a 
noncompete is to take the offensive 
immediately. Tactically, the em- 
ployee attempts to turn the tables 
on the employer in order to gain the 
advantage. Therefore, an employee 
who may be faced with the threat of 
imminent litigation through the fil- 
ing of an injunction for alleged breach 
of a noncompete may wish to consider 
a preemptive strike — the filing of a 
declaratory judgment action — which 
should seek a determination of the 
enforceability of the noncompete 
agreement and a declaration of its 
invalidity. It may also incorporate 
other related issues and claims. 

It should be kept in mind that the 
ultimate goal is to declare the re- 
strictive covenant invalid, and, if 
appropriate, to recover on the 
employee’s counterclaims. There- 
fore, that individual must have 
“clean hands” and be prepared to 
show the court that no improper 
actions were committed in connec- 
tion with his or her former employ- 
ment. Any arguably wrongful ac- 
tions by the employee during the 
course of the litigation must be 
avoided at all costs. 


Trade Secrets 

According to F.S. §688.002(4), the 
phrase “trade secret” means infor- 
mation, including a formula, pat- 
tern, compilation, program, device, 
method, technique, or process that: 

a) Derives independent economic 
value, actual or potential, from not 
being generally known to, and not 
being readily ascertainable by 
proper means by other persons who 
can obtain economic value from its 
disclosure or use; and 

b) Is the subject of efforts that are 
reasonable under the circumstances 
to maintain its secrecy. 

In most cases, trade secret litiga- 
tion is factually intensive, turning 
on the question of whether the em- 
ployee did or did not take trade se- 
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crets from a former employer. This 
conflict can be unbearably sus- 
penseful and produce unpredictable 
results. The better approach is to 
address the legal issues of whether 
the subject information qualifies as 
a trade secret, whether the employer 
has waived its entitlement to pro- 
tection of the trade secret and 
whether the employee has used the 
trade secret. 

Customer lists are the most com- 
monly alleged trade secrets in law- 
suits against former employees. 
These lists may not be as “secret” 
as the employer alleges. The expan- 
sion of the Internet has given access 
to information that was previously 
unavailable. Vendors of custom-tai- 
lored customer lists are easily ac- 
cessible by the computer-owning 
general public, a situation without 
historical precedent. The availabil- 
ity of these lists has a direct impact 
on whether a particular company’s 
customer lists are trade secrets or 
are in the public domain. Generally, 
when a company is engaged in busi- 
ness as a manufacturer or whole- 
saler dealing primarily with retail 
merchants or jobbers, or sells to 
members of a readily ascertainable 
class, the employee’s knowledge of 
the names of the former employer’s 
customers is not a “trade secret.””! 
Therefore, if a list of customers can 
be obtained in the open market that 
can produce a list similar to that 
sought to be protected by the pros- 
ecuting employer, the customer list 
should not qualify as a trade secret 
under Florida law. In Thomas v. Al- 
loy Fasteners, Inc., 664 So. 2d 59, 60 
(Fla. 5th DCA 1995), the employee 
developed customer lists by 
“telemarketing, phones, making 
calls .... You get a list, and start 
making cold calls, and see what the 
people need for supplies.” The court 
stated that: 


There is nothing magical or secret about 
this method. The names are available 
from public sources and there was no se- 
cret as to the class of likely customers. In 
the absence of a noncompete contract, 
Thomas is free to contact old customers.” 


Customer lists may not qualify as 
trade secrets unless the employer 
presents evidence that they are the 
product of great expense or effort, 


The Scarlet Letters 
By Louis Auchincloss 
Reviewed by Néstor Enrique Cruz 

At age 86 most lawyers have re- 
tired to enjoy their grandchildren 
and the fruits of their labor. Louis 
Auchincloss, attorney and novelist, 
however, is still working at his sec- 
ond career. For many years a trusts 
and estates lawyer at a prestigious 
Manhattan law firm, Auchincloss 
began publishing short stories and 
novels as a sideline. His practice 
provided rich sources for characters 
and plots. At some point he decided 
that he wanted to write full time and 
left the practice of law. Nevertheless, 
many of his novels and stories, in- 
cluding the novel under review, deal 
with lawyers and law firms, usually 
in a Wall Street setting, with invest- 
ment bankers or wealthy testators 
as clients. 

In this, as in other Auchincloss 
works of fiction, the plot is merely 
incidental to rich characterization. 
In this novel, and without giving 
anything away, the story involves 
three adulteries, hence the title, 
linking the lawyers and clients of a 
Wall Street law firm. Auchincloss 
intertwines the personal and profes- 
sional lives of his characters giving 
the reader an insight into the work- 
ing of great New York law firms, 
their lawyers, spouses, and clients. 
The author brings to this novel his 
usual highly polished prose, a sense 
of irony and detachment, sympathy 
for the problems of his affluent char- 
acters, and a sense that their lives 
are neither tragic nor comical, just 
simply different from ours. 

Auchincloss has received bad 
press from academics. He writes in 
the style of Henry James and Will- 
iam Dean Howells, his literary he- 
roes and ancestors, never deals with 
contemporary social problems, and 
his characters are seldom poor. They 
may not all be wealthy. Some, in fact, 
have come down in the world but 
they inevitably descend from “good 
families.” To some, this is not politi- 
cally correct or acceptable. Yet, the 


people he chooses to write about 
have been disproportionately influ- 
ential in the economic, social, and 
cultural life of our country. More to 
the point, he knows this world well, 
since he was born, raised, and has 
lived in it all his life. Therefore, he 
writes about it with great authen- 
ticity. 

Finally, the author is a great styl- ' 
ist. The Scarlet Letters is only 177 
pages long, but each page can be 
savored. His books must be read 
slowly, as one reads a case in law 
school, in order to get the full fla- 
vor. When I read any of his novels 
or stories I find myself underlining 
many of his felicitous turns of | 
phrase. Can one ask more from a 
novelist? In his mature, concise 
style Auchincloss has been able to 
write in less than 200 pages what 
another great American author, say 
John Steinbeck or John O’Hara, 
would in 500 pages. He does so by 
suggestion, using vignettes to illus- 
trate his story without unnecessary 
detail, and ruthless editing of super- 
fluous words. It is sad to reflect that 
this will probably be one of Louis 
Auchincloss’ last novels. 

Published by Houghton Mifflin 
Company (177 pages, $24), The Scar- 
let Letters can be found at any ma- 
jor bookseller. 


Néstor Enrique Cruz is of counsel 
to Carr, Morris & Graeff, P.C., a corpo- 
rate law firm in Washington, D.C. 


Bar members 
may submit brief book reviews _ 
of approximately 500 words for 
publication. They should be 
related to law bui may be 
practical, esoteric, entertaining, 
r fiction. Reviews should include — 
the number of pages, the : 
publisher, cost, and purchasing | a 
information. Submit a hard copy — 
and adisketteto Editor, 
The Florida Bar Journal, 
E. Jefferson St., 
L 323 
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that they are distillations of larger 
lists, or that they include informa- 
tion not available from public 
sources.”° If the information on the 
lists is easy to obtain merely by look- 
ing at the advertisements, maga- 
zine, periodicals, in addition to many 
other sources, local newspapers and 
the yellow pages, they will not 
qualify as trade secrets.” 

In Templeton v. Creative Loafing 
Tampa, Inc., 552 So. 2d 288 (Fla. 2d 
D.C.A. 1989), the court held that a 
former employee could not be pre- 
cluded from utilizing contacts and 
expertise gained during employ- 
ment as principal contact for the 
magazine’s advertising clients. The 
basis for the court’s decision was 
that the employee knew all the con- 
tacts on the advertiser list on a first 
name basis and the use of a “secret” 
list to enable him to ascertain their 
identity was not necessary. No great 
expertise was needed to gain maga- 
zine distribution information. Thus, 
the list was not a trade secret. 

However, in Unistar Corp. v. 
Child, 415 So. 2d 733 (Fla. 3d DCA 
1982), the former employer’s cus- 
tomer list was a distillation of a 
larger list created from public 
sources which reflected actual cus- 
tomer interest and activity, requir- 
ing considerable effort, knowledge, 
time and expense to create. As such, 
the court determined that it quali- 
fied as a “trade secret” and could not 
be used by former employees for 
their own benefit. They were en- 
joined from contacting and selling 
to the former employer’s customers 
even in the absence of an express 
agreement not to compete or not to 
disclose trade secrets. 

As the Templeton and Unistar de- 
cisions demonstrate, to qualify as a 
trade secret, an employer’s customer 
list must be more than a list of po- 
tential leads which are available 
from public sources. Typically, it will 
be a distillation that contains the 
names of customers that have actu- 
ally ordered or conducted business 
with the employer in the past. In such 
instances, it is confidential and not 
readily ascertainable to the public.” 

Many employers attempt to claim 
that their “prospective” customer 


lists are trade secrets. However, the 
courts have generally not considered 
“prospective” customer lists as trade 
secrets when they are compiled from 
information readily ascertainable to 
the public from commercially avail- 
able materials.” 


Conclusion 

An employee must contend with 
many concerns when faced with 
noncompete and trade secret litiga- 
tion. The most prudent course for 
the employee is to consult with ex- 
perienced counsel early and work 
out a plan of action before leaving 
employment. If litigation occurs, in 
view of the high stakes involved, all 
defenses to injunctive relief should 
be investigated and vigorously pur- 
sued. Determining whether the 
former employer materially 
breached the employment contract 
is of primary concern to the depart- 
ing employee. Finally, the 
employer’s position that certain 
documents constitute trade secrets 
should be tested against existing 
statutory and case law. U 


' For ease of expression, the phrase 
“noncompete agreement” will be used in 
this article to refer to the more grammati- 
cally correct phrases “noncompetition 
agreement” and “restrictive covenant.” 

2 Fra. Stat. §542.335(1)(a). 

3 Fia. Star. §542.335(1)(b). 

Fra. Star. §542.335(1)(c). 

5 Td. 

Td. 

Fra. Stat. §542.335(1)(k). 

8 Cordis Corp. v. Prooslin, 482 So. 2d 
486, 489 (3d D.C.A. 1986). 

® Supinski v. Omni Healthcare, P.A., 
853 So. 2d 526, 530 (Fla. 5th D.C.A. 
2003); In re Estate of Barsanti, 773 So. 
2d 1206, 1208 (Fla. 3d D.C.A. 2000); 
Florida High School Activities Ass’n v. 
Kartenovich, 749 So. 2d 1290, 1291 (Fla. 
3d D.C.A. 2000). 

10 §542.335(1)(j). 

| Id. See Twenty Four Collection, Inc. 
v. Keller, 389 So. 2d 1062, 1064 (Fla. 3d 
D.C.A. 1980); see also Sabina v. Dahlia 
Corp., 650 So. 2d 96, 100 (Fla. 2d D.C.A. 
1995) (noting that an injunction prohib- 
iting “procuring” of insurance when the 
plain language of the covenant pro- 
scribed “calling upon or soliciting” would 
not be proper). 

2 Td. See Lotenfoe v. Pahk, 747 So. 2d 
422, 425 (Fla. 2d D.C.A. 1999). 

| 

4 Fra. Spar. §542.335(1)(g)3. 

6 Td. at 333. 

www.dol.gov/esa/whd/statistics/ 
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17 Shavers v. Duval County, 73 So. 2d 
684 (Fla. 1954); General Development 
Corporation v. Catlin, 1389 So. 2d 901 
(Fla. 3d D.C.A. 1962); Florida Beverage 
Corporation v. Division of Alcohol Bev- 
erages and Tobacco, Department of 
Business, 503 So. 2d 396 (Fla 1st D.C.A. 
1987); Roland Elec. Co. v. Black, 163 
F.2d 417 (4th Cir. 1947); Northwestern 
Yeast Co. v. Broutin, 133 F.2d 628 (6th 
Cir. 1943). 

18 Klinedinst v. Swift Investments, Inc., 
260 F.3d 1251 (11th Cir. 2001); Evans 
v. McClain of Georgia, 131 F.3d 957 
(11th Cir. 1997). 

19 See Pilafian v. Cherry, 355 So. 2d 
847, 849 (Fla. 3d D.C.A.), (“One who 
seeks the aid of equity must do so with 
clean hands.”) (citation omitted), cert. 
denied, 361 So. 2d 834 (Fla.1978). 

20 See also Gupton v. Village Key & 
Saw Shop, 656 So. 2d at 478; Cordis 
Corp. v. Prooslin, 482 So. 2d at 489-90 
(temporary injunction must not 
disserve the public interest); § 
542.335(1)(g)4. 

21 Renpak, Inc. v. Oppenheimer, 104 So. 
2d 642 (Fla. 2d D.C.A. 1958) citing 43 
C.J.S. Injunctions §148b, p. 757, and 
Haut v. Rossbach, 1940, 128 N.J.Eq. 77, 
15 A.2d 227, affirmed 128 N.J.Eq. 478, 
17 A.2d 165. 

23 See Pure Foods, Inc. v. Sir Sirloin, 
Inc., 84 So. 2d 51 (Fla.1955); Harry G. 
Blackstone, D.O., P.A. v. Dade City Os- 
teopathic Clinic, 511 So. 2d 1050 (Fla. 
2d D.C.A. 1987), review denied, 523 So. 
2d 576 (Fla.1988); Renpak, Inc. v. 
Oppenheimer, 104 So. 2d 642 (Fla. 2d 
D.C.A. 1958). 

4 Templeton v. Creative Loafing 
Tampa, 552 So. 2d 288 (Fla. 2d D.C.A. 
1989). 

25 See Sethscot Collection, Inc. v. Drbul,669 
So. 2d 1076, 1078 (Fla. 3d D.C.A. 1996). 

°6 Sethscot Collection, 669 So. 2d 1076; 
Creative Loafing, 552 So. 2d 288. 
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Sexual Harassment 

Medical Malpractice 

Other Related Neurological Disorders 


Not a Referral Service 


I. Rose, M.D., F.A.P.A. 
(305) 856-6219 


© Diplomate of the American Board of Psychiatry & 
Neurology in Psychiatry with added Qualifications in 
Forensic Psychiatry ¢ Board Certified 


ASSET 


Searches 


“Hard to find” assets, 
Debtors located, Backgrounds 


PAL Investigations 
(800) 537-6900 


Since 1983 Lic # PI10350 


THAXTON BARCLAY GROUP 


Professional Liability Insurance Specialists 


We have the largest array of carriers of any agency in the state. 

Only use carriers rated A “Excellent” or better by A.M. Best 

Insures all size firms from solo practitioners to unlimited number of attorneys 
Superior markets for excess coverage. 

Dedicated, prompt and friendly customer service 

Excellent financing options available 


In today’s tumultuous insurance market, you need brokers that watch out for their client 
interests. At Thaxton Barclay Group, our loyalty lies with the client, not any one insurance can 
Contact us today and have the piece of mind you have the best coverage available for your firm 
the most affordable price. 


G. Denis Thaxton Phone: (813) 224-0560 Fax: (813) 224-0570 
Email: denny @thaxtonbarclay.com 


Vern Barclay 


Phone: (813) 269-2622 Fax: (813) 269-2626 
Email: vbarclay@thaxtonbarclay.com 


Medical-Legal Expert Opinion 

Obstetrics and Gynecology 
Criminal and Civil Matters 

Dr. Marvin Newman 
Board certified in Obstetrics and Gynecology 

30 years of Clinical Experience 
954-566-4661 
Please call for no obligation discussion of your case 
Resume and references upon request 


HEALTH CARE AUDITORS. INC. 


MEDICAL EXPERT TESTIMONY SERVICES 


CONSULTATIVE EXPERTS 
TO THE MEDICAL- LEGAL COMMUNITY 


MEDICAL/DENTAL MALPRACTICE EXPERTS 


FREE TEAM PREVIEW: for merit, causation and liability. We shall confer with you in great 
detail the intimate clinical issues and standards of care (lab slip by lab slip if necessary) 
before you capitalize ANY expert fees. We shall be BRUTALLY CANDID if causation or 
liability is poor. 


FREE WRITTEN REPORT: To indemnify your firm should case be unworthy of pursuit. 


WE HAVE SUCCESSFULLY COMPLETED OVER 15,000 CASES FOR 
5,000+ FIRMS SINCE 1986. 


OUR BOARD CERTIFIED EXPERTS WORK CLOSELY WITH YOU TO 
MAXIMIZE RECOVERY. SPECIAL FINANCE ALTERNATIVES AVAILABLE. 


STAT-STAT EXPERT AFFIDAVITS SUPER RUSH. 


Toll Free 1-877-390-HCAI 


Call (727) 579-8054 
Fax (727) 573-1333 
We are pleased to receive your calls. 


HCAI: Health Care Auditors, Inc. 
13577 Feather Sound Drive 
Bldg. II, Suite 190 
Clearwater, Florida 33762-5552 
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Take a look at 
The Florida Bar's 
Web site and see 
what's happening 

in the world of 
Florida law. 


Someday bring 
my kids here. 


A wish can teach a sick child 
that anything is possible. 


Even the future. 


MAKE(A-WisH. 


To see how, call 
1-800-722-WISH or 
visit us at www.wish.org. 
Share the power of a wishe. 


any field of health care 


If it's a question of 


Safety... 


The answer must be 


Professional 


Engineering, Safety, and 
Security Experts 
(All Disciplines) 


Professional Safety Incorporated 


1.800.562.7233 Located in the Palm Beach Area 


Expert Witness Testimony 
For Insurance-Based Litigation 


insurance Metrics Corporation 


Specializing in: 
insurance and workers compensation, 
industry and regulatory standards, rate-making, 
unfair trade practices, antitrust, damages and more 


Bill Hager, President 561-995-7429 


Former Insurance Commissioner 
x itn 
Former NCCI CEO www.expertinsurancewitness.com 


4 Experienced Forensic Evaluation of Seizures 


& Post Traumatic Brain Injury 


Support Services include the evaluation of injury with advanced 
Epilepsy Monitoring Unit (EMU), analysis of data, reporting of 
forensic conclusions, and the ability to testify for plaintiff / defendant. 


MEDICAL DIRECTOR: DAVID B. ROSS, M.D. GD 


1 (866) 793-5663 


plantation 
neral Hospital 


401 NORTHWEST 42ND AVENUE, PLANTATION, srosicat 333 


www. PlantationGeneral.com 
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Blumberg Excelsior 
Corporate Creations 


East Bay Mortgage 
We're in trouble, Mr. Brooks. 
Empire Corporate Billy Bradford has used his detention time to study law! 


Florida Lawyers Mutual 


ATTORNEY 


Insurance Cover 3 


Gilsbar 19 


Government Liaison 50 
Harvey E. Morse, P.A. 33 
Health Care Auditors 50 


: TWo STEPS 
Insurance Metrics 51 BACK WARDS 


InterCity Testing 
Int’] Genealogical 

Levin, Papantonio 17 
LexisNexis Cover 2, 1,3, 15 
Med Witness 51 


Dr. Marvin Newman 50 


Plantation General 


Hospital 51 


Professional Asset Locators 50 


Professional Safety 51 
Dr. Michael Rose 50 
Ricci, Leopold 9 
South Florida Legal Guide 12 


Thaxton Barclay Group 50 
West 13, 31, Cover 4 


My client feels very strongly that he 
won't be able to get a fair trial on this planet. 
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Dave 


KeyCite anythin 


Life might be like a box of chocolates, but when it comes to the law, you always 
want to know what you're going to get. That's why so many people start and end 
their research with KeyCite® 2.3 times more citing references means KeyCite has the 
deepest content, allowing you to get inside any issue. So while it can’t help you 
avoid that maple nut creme you hate, KeyCite can prevent a legal surprise that's 


just as nasty. Differences that matter. 


Call 1-800-REF-ATTY (1-800-733-2889) or visit west.thomson.com/products/keycite. 
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Key to Good Lawe WEST 


© 2003 West, a Thomson business L-305033/12-03 
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